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activities and undertake necessary procedures for transferring it to an
Independent body.

(2) The academy recommends to the Islamic rating agencies not to rate
products that are prohibited by the academy.

Third: The Council of the Academy issued its recommendations at the
end of its Resolution No. 238 (24/9) on Hedging Transactions in Islamic
Financial Institutions, as follows:

1. The Academy recommends to Shariah Councils, Fatwa and Shariah
Supervisory Boards, scholars and researchers, to combine between
considering the objectives of Islamic Shariah, and the partial Shariah
controls of contract, while doing diligence (Ijtihad) in structuring Islamic
financial products in general, and in drafting hedging contracts in
particular, taking into account what these contracts come-down to, and
their effects because considering the coming down-to effect is a
considered basic in Shariah.

2. The Academy recommends to the investment and treasury departments
at the institutional levels (micro-level), as well as authorities in charge of
drafting monetary and financial policies of states (Macro-level), to care
about achieving the balance between commitments and debts on one
hand, between wealth and real activities on the other, and to avoid
dumping in debts that affects economic activity in general. All praise is
due to Allah, the Lord of the Worlds.
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Third: The Council of the Academy issued its recommendations at the
end of its Resolution No. 215 (11/22) on the Completion of Cooperative
Insurance Issues, as follows:

1. Working to publish what was stated in the resolution of the Council of
ITFA no. 200 (6/21) and its resolution in this session, which shall
constitute a comprehensive reference of the principles and bases
governing the works of cooperative insurance from Shariah perspective
widely and translate it to several languages including distributing it to
cooperative insurance companies and their Shariah Boards.

2. Recommending to legislative and fatwa councils working in the field
of cooperative insurance in Muslim and Arab countries to include the
foregoing two resolutions of the Academy in their legislations and refer
to the Academy as a Shariah official and certified reference.

3. Recommending including in the legislations governing cooperative
insurance, the declaration to provide the insurance bowl (policyholder
fund, or the independent account from the company account), a legal
personality that include all the participants in the cooperative
insurance account, considering the resolution of the Academy No. 200
(6/21), so these legislations mention who represent this legal personality
in a manner that does not lead to conflicts of interest.

4. Publishing governance standards for Islamic insurance institutions and
companies, to achieve the objectives and interests of the Academy in its
resolution n0.200(6/21), which includes preserving the rights of the
parties involved, especially the relations between the managing party and
the insurance fund, to avoid conflicts of interests and to render justice to
both parties.

Recommendations concerning Shari’ah Supervision
First: The Council of the Academy issued its recommendations at the end
of its Resolution No. 102 (5/11) on Currencies Trading, as follows:
The necessity of Shariah supervision over the financial markets and their
obligation to regulate their work according to Islamic Shariah rulings in
currencies and others because these rulings are the safety valve against
economic disasters.
Second: The Council of the Academy issued its recommendations at the
end of its Resolution No. 177 (3/19) on the Role of Shari’ah Supervision,
as follows:
(1) The supervisory authorities in each country should assume the duty
of issuing regulations and rules to organise Shari’ah supervisory
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and regulations, in addition to cooperative insurance companies and other
interested parties in them.

(2)To activate the academy resolution No.177(3/19) concerning calling
upon Islamic countries to establish central higher Sharia supervisory
bodies to oversee the work of Sharia boards in Islamic financial and
cooperative insurance institutions.

(3)To establish an international Shari’ah board under the supervision of
IIFA, and the Islamic infra structure institutions contribute to the
establishment of the board, most important of them are:

* Accounting and Auditing Organization for Islamic Financial
Institutions (AAOIFI) in the Kingdom of Bahrain.

» Islamic Development Bank (IsDB) based in Jeddah.

» [slamic Financial Services Board (IFSB) in Malaysia.

= General Council for Islamic Banks and Financial Institutions
(CIBAFI) in the Kingdom of Bahrain.

And among the basic functions of the board is the issuance of Shari’ah
standards which regulate cooperative insurance and Islamic banking,
getting such standards ratified by IIFA, and adopting them by the
supervisory and regulatory bodies as laws governing the work of Islamic
financial institutions. This proposal is to be coordinated with the
secretary of the Academy to draft details picture of this board.

Second: The Council of the Academy issued its recommendations at the
end of its Resolution No. 149 (7/16) concerning Medical Insurance, as
follows:

(1) Calling upon the governments of the Islamic countries, charitable
organizations, and Awqaf (Endowments) institutions to provide free of
charge or low-cost medical insurance to those who cannot afford getting
the medical insurance from the private sector.

(2) Medical Insurance Cards should not be used except by their owners
as this is a breaching of contracts requirements and including fraud and
cheating.

(3) Warning of abusing the use of medical insurance by pretense of
sickness or concealing it, or presentation of information that is against
reality.

(4)Including the issue of cooperative insurance (Islamic or Takaful) in
the forthcoming sessions of the Academy in the frame of the agreed
issues of the latest conferences, seminars, and the several applications
that succeeded the previous resolution of the Academy.
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Academy, the Islamic Figh Council of the Muslim World League, and
other certified Figh councils, in forming hedging contracts and
transactions, like; Salam, parallel Salam, Murabaha for purchase order,
Istisna’a, parallel Istisnaa, and condition option, being based on Shariah
controls stated in their respective resolutions.

Eleven: The Council of the Academy issued its recommendations at the
end of its Resolution No. 218 (2/23) on Insolvency, as follows:

1) The Council recommends undertaking extensive studies on the
practical solutions to deal with insolvency in financial institutions to
preserve the rights of all parties.

2) The Council recommends the importance of introducing regulations
and laws which protect crediting and debiting clients of a company while
considering the preservation of the rights of all related parties to rectify
their financial status.

3) The Council recommends to relevant authorities, particularly judicial
authorities, to care about the judicial principles which keep pace with
contemporary developments in the field of insolvency and bankruptcy.
4) The Council recommends to the Secretariat of the Academy to
complete the study of the effects of insolvency and bankruptcy on limited
liability companies, including the case of insolvency and bankruptcy of
the limited company while its principal owner is solvent.

Twelfth: The Council of the Academy issued its recommendations at the
end of its Resolution No. 133 (7/14) on over-dues, as follows:

(1) Islamic banks should commit, in their way, to the Islamic economic
model and controls, in addition to pursue technical and managerial
reforms to have more progress through direct investments and
partnerships to achieve social and economic development that is of the
most important objectives and aims of Islamic banks and financial
institutions,

(2) Searching for alternative mechanisms of solving the problem of over-
dues in Islamic financial institutions and provide a study on the subject
to be presented to a forthcoming session of the Academy.

Recommendations on cooperative Insurance and Reinsurance
First: The Council of the Academy issued its recommendations at the end of
its Resolution No. 200 (6/21) on Cooperative Insurance, as follows:

(1)To communicate these rulings, bases, and conditions to concerned
bodies in Islamic countries, especially those responsible for issuing rules,
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(2)Reporting and circulating the resolutions of the academy to all Islamic
banks, financial institutions, academic institutions, educational
institutions, and local & international research and studies centers, by
media tools and social media sites.

(3)Calling upon Islamic financial institutions to adopt the resolutions of
Figh academies.

Eighth: The Council of the Academy issued its recommendations at the
end of its Resolution No. 148 (6/16) on Business Sponsorship as follows:
The Council of the Academy recommends calling upon the Organization
of Islamic Cooperation, through its economic institutions, to establish the
Islamic Common Market, to free movement of wealth and people, and
trade amongst the Islamic countries, to achieve the hopeful Islamic unity,
and the mutual benefit between Muslims similar to international markets.
Ninth: The Council of the Academy issued its recommendations at the
end of its Resolution No. 212 (10/22) concerning the bank guarantee of
risks, as follows:

(1)Keenness of Islamic banks to take care of investing depositors’
wealth, to pursue all methods and mechanisms that would protect their
wealth, avoid risks, establishing funds, and allocate necessary reserves
and provisions for that.

(2)Calling upon Islamic countries, to issue laws for establishing
institutions to guarantee the wealth of depositors or introduce
amendments in the existing laws according to cooperative insurance by
which the Islamic financial institutions participate, and to be managed
according to the academy Resolution No0.200 (6/20) concerning Shariah
rulings and controls of cooperative insurance basics.

Tenth: The Council of the Academy issued its recommendations at the end
of its Resolution No. 224 (8/23) on hedging, as follows:

1. Due to the multiplicity of hedging formulas, methods, and mechanisms
in the operational applications in Islamic financial institutions, and
regarding it as of the contemporary issues which can broadly be within the
rules of Ijtihad in the exalted Shariah, the Academy recommends holding
scientific symposiums in cooperation with Islamic financial institutions to
study hedging instruments and transactions that are practiced by Islamic
financial institutions or have been approved by their councils, and this is
in order to verify the extent of its compliance with the controls and
conditions approved by the Academy resolutions and recommendations.
2. Urging leaders and officials of Islamic financial institutions to benefit
from formulas and contracts approved by the International Islamic Figh
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unemployment.

11. Studying and scrutinizing the public projects and enterprises, if the
targeted economic feasibility has not been achieved, and looking into the
possibility to transfer them to the private sector and subjugate them to
market forces, according to Islamic method, because this will have an
effect in improving the production efficiency and reducing the financial
burden of the budget, which contribute to reducing inflation.

12. Calling upon Muslims, individuals, and governments, to commit to
the Islamic Shari'ah system, and its economic, educational, ethical, and
social principles.

Fifth: The Council of the Academy issued its recommendations at the end
of its Resolution No. 178 (4/19) regarding Islamic Sukuk, as follows:
(1)The necessity of Islamic banks to find out solutions that respond to
economic needs and abide by Shari’ah rulings.

(2)Since the legal framework of securitization is one of the basic
prerequisites that play a vital role in securitization success, what achieve
this role is that the legislative authorities in OIC member countries, find
the appropriate legal framework, and the suitable legal environment that
govern the securitization process, through issuance of legislations that
take care of all aspects of securitization operations, and achieve the
economic efficiency, as well as the Shari’ah credibility practically.
Sixth: The Council of the Academy issued its recommendations at the
end of its Resolution No. 179 (5/19) concerning Tawarrugq, as follows:
(1) Emphasis on Islamic banks and financial institutions to use
permissible Shari’ah modes of investment and finance in all their
operations, and to avoid prohibited and suspicious modes to comply with
Shari’ah controls, fulfill the noble Shari’ah objectives, and exhibit merits
of Islamic economics to the world, which suffers successive economic
fluctuations and crises.

(2) Encouragement of Qardh Hassan (benevolent loan) to save the needy
from resorting to Tawarrug and establishing Qardh Hassan funds by
Islamic financial institutions.

Seventh: The Council of the Academy issued its recommendations at the
end of its Resolution No.190 (5/20) regarding the Role of Figh
Academies, as follows:

(1)Continuation of dialogue with central banks and supervisory bodies in
Islamic countries, to enable Islamic financial institutions to perform their
role, in the economic life and national development within the supervisory
rules that suits the specialties of Islamic financial work.
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against inflation effects. Also, studying and creating accounting
standards for inflation phenomenon, at the level of Islamic financial
institutions.

4. Conducting a study on expanding the use of the instruments of Islamic
financing and investment, and its possible effects on Shari'ah ruling of
inflation.

5. Studying the extent of the feasibility of returning to a form of forms of
currency correlation with gold, to avoid inflation.

6. Knowing that production development and increasing the utilized
productive capacity, are of the most important factors fighting inflation
at the short and medium run, it is a must to work for increasing and
improving production in Islamic countries, by designing plans and taking
procedures that encouraging the increase of saving and investment levels,
and hence continuous development can be achieved.

7. Calling upon the governments of the Islamic countries to work for
balancing their general budgets (including all normal, development and
independent budgets, that rely on public revenues for financing), by
commitment to reduce and rationalize expenses, within the Islamic frame.
If budgets are in need for financing, the permissible solution is to commit
to Islamic financing tools, that are based on partnerships, sales, and
leasings, and it is a must to refrain from Riba usurious borrowing whether
through banks and financial institutions or through issuing bonds of debts.
8. Considering Shari'ah controls at the time of using fiscal policy
instruments, whether it is related to changing public revenues, or to
changing public expenditures, by establishing these policies on justice
principles, society public interest, relief of the poor, and distributing the
public revenues burden among individuals according to their financial
ability represented by both income and wealth.

9. The necessity to use all Shariah accepted instruments for both financial
and monetary policies, for methods of persuasion, and for other economic
and administrative policies, to work for ridding Islamic societies of the
damages of inflation, given that these policies aim to reduce the inflation
rate to the minimum possible level.

10. Placing the necessary guarantees for the central bank independent
decision in management of monetary affairs, and its commitment to
achieve the objective of monetary stability, fighting inflation, and
considering a continuous cooperation between the central bank and the
economic and financial authorities, to achieve the objectives of economic
development, economic and monetary stability, and elimination of
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end of its Resolution N0.96 (4/10) concerning credit cards, as follows:

1. The necessity of reformulating economic terminologies which is in
relation and frames of Shari'ah, regarding the permissible and
impermissible transactions, to fit with their realities, to disclose their
nature, and to give preference to those who exist in Shari'ah terminology
over others, so to make root for its word and meaning, especially those
who has a Shari'ah jurisprudential impact, in order to rectify the forming
of economic terminologies, to harmonize them with Figh terminologies,
and to extract them from the heritage of Ummah and its Shari'ah
concepts.

2. Appealing to the concerned authorities in Islamic countries to forbid
banks from issuing Riba usurious credit cards, to preserve the Ummah
from falling into the quagmire of forbidden Riba, and to preserve national
economies and individual wealth.

3. Creating a Shari’ah economic and financial board entrusted with
protecting individuals from banks exploitation, and to safeguard their
rights within the limits of Shari'ah rulings and the financial policy of the
national economy protection, and to be entrusted with setting up wise
rules to protect the society and the individuals from banks exploitation to
avoid the dire consequences effects of that.

Fourth: The Council of the Academy issued its recommendations at the
end of its Resolution No. 115 (9/12) concerning inflation, as follows:

1. As the most important reason of inflation is the increase in the quantity
of money issued by concerned monetary authorities due to various well-
known reasons, the Council calls upon such authorities to seriously work
for eliminating this reason of inflation reasons which does great harm to
the society, and to avoid inflationary financing, whether for the budget
deficit or for development projects. At the same time, the Council urge
upon Islamic people to abide by the Islamic values in consumption, to get
Islamic societies away from types of extravagance, luxury, and profligacy
which are behavioral models creating inflation.

2. Increasing economic cooperation among Muslim countries especially
in the field of foreign trade, working for substituting manufactures of
these countries for their imports from industrial countries, and work for
strengthening the bargaining and competitive position against industrial
countries.

3. Conducting studies at the level of the Islamic banks to determine the
effect of inflation on its assets and propose suitable measures of
safeguarding them, and protecting depositors and investors with them,
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with the Islamic Research and training Institute (IRTI) and all relevant
parties concerned about Islamic banking training.

3. Due attention to Salam (forward sale) and Istisna'a contracts, as they
offer a Shari'ah alternative to conventional financing modes.

4. Reducing, as possible, the use of the mode of Murabaha for the orderer
of purchase, and to be curtailed to the practices which fall under the
control of the bank, and to avoid the violation of Shari'ah principles
governing them, and to increase using other modes of investment such as
Mudharabah, Musharaka and leasing, with due attention to follow-up and
assess them periodically, and should use all several acceptable cases in
Mudharabah, which enable the control of Mudharabah working and the
precise computation of its results.

5. Establishing a commercial market for commodities trading among
Islamic countries as a substitute for the international commodity market
which is not free from Shari'ah violations.

6. Channeling liquidity surplus to serve development objectives in the
Islamic world, through collaboration among Islamic banks to support
joint Investment Funds and to establish joint projects.

7. Speed up the establishing of acceptable Islamic benchmark to
substitute for Riba usury rates of interest in the determination of margins
of profits in dealings.

8. Broadening the structural base of the Islamic financial market through
undertaking actions by Islamic banks amongst themselves and in
cooperation with the Islamic Development Bank to promote the innovative
and trading of Islamic financial instruments in all Islamic countries.

9. Calling upon the bodies in charge of legalization to establish specific
basics for dealing with Islamic investment modes, such as Mudharabah,
Musharaka, Muzara'a, Musaqat, Salam, Istisna'a, and leasing.

10. Calling upon Islamic banks to set up a database that would include
sufficient information about Islamic banks clients and businessmen, to
be a reference for Islamic banks, to benefit from in promoting the
communication with the confident trustworthy parties, and to avoid
others.

11. Calling upon Islamic banks to coordinate the activities of their higher
Shari'ah supervisory boards, either by renewing the higher Shari 'ah
supervisory board of Islamic banks, or by establishing a new board to
ensure getting unified standards for the work of Shari'ah boards in
Islamic banks.

Third: The Council of the Academy issued its recommendations at the
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established, and committed to the resolution of the 2nd Islamic Summit
Conference, which provided for the establishment of this fund and
financing it from the contributions from Member States, and considering
the sporadic remittances of voluntary contributions by some states, the
academy urges Muslim countries, Governments, institutions and
prosperous individuals to perform their duty and consolidate the
resources of the ISF so that it may fulfill its noble objectives in the service
of the Islamic Ummah.

Recommendations for Islamic Banks
First: The Council of the Academy issued its recommendations at the end
of its Resolution 40-41 (2/5 - 3/5) regarding Murabaha, as follows:
The Council of the Academy, having noticed that most Islamic banks
geared most of their activities to financing by Murabaha for the purchase
orders; recommends that all Islamic Banks shall extend their activities in
all economic development techniques, especially the establishment of
commercial and industrial projects, through individual initiatives, or
participation, or Mudharabah with other partners. The academy
recommends the study of the practical cases of applying Murabaha for
purchase orderer, in Islamic Banks, to set basics of avoiding any pitfall
in the application, and to help upholding general or special Shari’ah rules
of Murabaha for the orderer of purchase.
Second: The Council of the Academy issued its recommendations at the
end of its Resolution No. 76 (7/8) concerning problems of Islamic banks,
as follows:
1. Islamic Banks should continue their dialogue with the Central Banks
in the Islamic States to enable the Islamic banks to fulfill their tasks in
investing their clients’ assets in frame of Shari'ah principles which
govern banking activities and in harmony with their specific nature.
Central banks need to care about the success requisites for the Islamic
banks in playing their active role in the national development within
control rules which is appropriate for Islamic banking's distinct nature
and call upon the Organization of Islamic Cooperation and the Islamic
Development bank to resume the meetings of the Islamic States' Central
Banks, which would make possible the implementation of the present
recommendation’s requirements.
2. Islamic Banks should care about qualifying their leaders and staff by
proper professional experiences that are aware of the nature of Islamic
banking work and provide suitable training programs in collaboration
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(1) Calling upon the member countries of the Organization of the
Islamic Conference and the Muslim communities in non-Islamic
countries to preserve the institution of Wagqf, to promote it, not to assault
it, and revive some of its forms, such as Family Waqf, which has been
abolished by some Arab and Islamic laws.

(2) Calling upon the Arab and Islamic countries, as well as the
concerned organizations, institutions, and international bodies, to
shoulder their responsibilities towards preservation, protection and
development of Wagqf properties in Palestine in general, and the holy
Quds in particular, so as to enable these properties to achieve their noble
objectives.

(3) Calling upon the Islamic governments to bear some of the expenses
of Waqf management as much as possible, for the sake of public interest,
and because they are entrusted with the care of public and country
interests.

(4) Calling upon the professional organizations to prepare Shari’ah and
accounting standards for Shariah, financial, and administration auditing,
of the Waqf Nazir (manager) works being an individual, or group, or
institution, or ministry. The Waqf management should be subject to
regulations of supervision in Shariah, management, finance, and
accounting.

(5) There is a dire need for developing normative standards for Waqf ’s
expenses of marketing, informational, administrative, payroll and bonus,
to be a reference in control, inspection, and performance appraisal.

(6) Calling upon the revival of the Waqf system in all its forms that had
played a significant role in the Islamic civilization, and in the scientific,
social, economic, and human development.

(7) Making use of leading experiences in Waqf management, protection,
and development in some Arab and Islamic countries.

(8) The necessity of giving priority to investing Awqaf of Islamic
countries.

Fourth: The Council of the Academy issued its recommendations at the end
of its Resolution No. 27 (2/4) regarding the Islamic Solidarity Fund as
follows:

Working to enable the Islamic Solidarity Fund (ISF) to fulfill its
charitable aims (as stipulated in its statutes) and for which it was
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(2) Paying attention to the informational aspects of Zakat by
disseminating Zakat information through visual and audible media to
enlighten the society about the status and significance of Zakat and its
constructive role in socio-economic reform.

(3) Issuing Shari’ah and accounting standards for Zakat bowls.
(4)Preparation of Zakat accounting models and samples to be used as
guidelines for calculation of the Zakat bowl for each type of Zakat-liable
assets to assist in practical application of Zakat in the light of the Shari’ah
standards.

(5)Making use of information technology, communication networks and
TV Satellites Channels in illuminating Muslims about the contemporary
issues of Zakat and its role in achieving socio-economic development for
the Ummabh at large.

(6)Encouraging the Islamic countries to reduce the tax burden on Zakat
payers by deducting the Zakat amounts from their payable tax to motivate
rich Muslims to pay Zakat.

(7)Teaching Zakat Figh and Zakat accounting at the university and higher
institutes’ level to promote knowledge about Zakat as the third pillar of
Islam.

Second: The Council of the Academy issued its recommendations at the end
of'its Resolution No. 181 (7/19) regarding the waqf of shares as follows:
(1) Calling upon governments and legislative bodies in Islamic countries
to revisit their wagf legislations in a way that conforms to IIFA
resolutions.

(2) Calling upon ministries of education and universities in Islamic
countries to develop special curricula to facilitate objective learning in
wagqf.

(3) In its forthcoming sessions IIFA is to investigate a comprehensive
study on waqf management covering bases, organization, controls, and
standards of appointment and continuity of the wagf administration. This
subject should be given much care, as it constitutes a fundamental
prerequisite for revival, advancement, and success of the Wagqf
institution.

Third: The Council of the Academy issued its recommendations at the
end of its Resolution No. 140 (6/15) regarding investment of the waqf
(endowment)’s assets and its yields and income as follows:



PART EIGHT
RECOMMENDATIONS OF THE COUNCIL
OF THE INTERNATIONAL ISLAMIC FIQH

ACADEMY

IN FINANCIAL MATTERS

The Council of the International Islamic Figh Academy (IIFA) has been
issuing recommendations attached to its resolutions issued, and I thought
it appropriate to present these recommendations as announced, because
they highlight the Councils interest, not only in passing resolutions but
also in issuing recommendations and directives based on the studies and
research IIFA reviewed before issuing Its resolutions, and reflect the
nature of research, studies and discussions that take place between
representatives of the member states of the Organization of Islamic
Cooperation (OIC).

I have not reviewed such recommendations related to research, studies
and seminars conducted or held by IIFA in support of the decision-
making mechanism, but it was limited to those recommendations
covering directions of the IIFA Council and its assessments of the
legislative, administrative, and regulatory situations related to financial
and banking matters among the member states. I hope that these
recommendations, as an addition to the resolutions, will be useful and
evocative of perspective for the bright and promising future of the efforts
undertaken by the IIFA Council and its concern for the conditions of the
Islamic Ummah and Muslim communities around the world.

Recommendations on Zakat and Awqaf
First: The IIFA Council issued its recommendations at the end of its
Resolution No. 165 (3/18) regarding enhancing the role of Zakat as follows:
Due to the dire need of the Islamic Ummah for organizing Zakat
collection and distribution in a modern institutional framework, subject
to the rules of the Islamic Shari’ah, the Council of the Academy calls
upon Zakat institutions in the Islamic countries to coordinate and
establish joint projects for helping the poor and the needy, and the
Council of the Academy also recommends the following:
(1) Encouraging individuals to pay their Zakat to the state licensed Zakat
institutions to ensure the delivery of Zakat to its recipients and activate its
religious, social, economic, and developmental role.

109
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body in all transactions performed by the institution, and these include
the following items:

1. Review of manuals and procedures to ensure the execution of
operations according to Shari’ah supervisory body Fatwas.

2. Qualifying the staff of the institution to enable them to do their jobs
properly from Shari’ah and profession sides.

3. Forming a team of internal Shari’ah audit who is independent, have
the scientific and practical qualifications, and report directly to a high-
level authority within the organizational structure of the institution, such
as the audit committee or the board of directors, given that the
appointment and termination of it will be in coordination with the
Shari’ah supervisory body.

109/13: The central Shari’ah supervisory body is at the level of state
supervisory authorities, and it has two main tasks:

1. Supervising the supervisory authority that report to it.

2. Ensuring the effectiveness of Shari’ah supervision at the institutional
level, through auditing the works of Shari’ah supervisory bodies, the
works of the internal Sharia supervision, and through setting the
regulations and standards that organize the works of Shari’ah supervision
including the mechanism of appointing members, terminating them,
qualifying them, deciding their numbers, and defining their work in the
institution they are members in its Shariah body.

ARTICLE 110: VALIDITY OF RESOLUTIONS AND RULINGS
110/1: The resolutions issued by the Islamic international Figh academy
are valid from date of issuance without affecting contracts that precede
them including sukuk issued by Ijtihad or Fatwas that are recognized in
Shari’ah.

110/2: It is a must for Muslims to follow the purified Shari’ah in all their
affairs and deeds according to capacity and energy, because The
Almighty Allah said: “So fear God as much as you can” [Al-Taghabun:
16] and He also said: “On no soul doth God place a burden greater than
it bear” [Al-Bagarah:286], and other than that, The Almighty Allah forgive
those who are mandated if they are unable, but Muslims should
continuously work for getting rid of inability and surpassing the stage of
necessity-based rulings, to complete the wisdom of Shari’ah, and
straighten the life of the Muslim society on what The Almighty Allah has
ordered.
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2) The knowledge of the areas of consensus, disagreement, sects, and
Figh opinions.

3) The perfect knowledge of the Fundaments of Figh, its principles, its
rules, objectives of Shari’ah, and supporting sciences, such as grammar,
morphology, rhetoric, linguistics, logic, and others.

4) The knowledge of the people situations, their customs, and today
conditions and developments considering the changes based on the
accepted custom which does not conflict with the text.

5) The ability to elicit Shari’ah rulings from the Texts.

6) The going back to the expertise in the several specializations to
visualize the matter under question such as Medical and economic issues
and alike.

109/7: As a lot of contemporary issues are complicated and structured,
the access to its knowledge and comprehend its ruling, requires a
collective fatwa, and this cannot be achieved except by going back to the
Fatwa bodies and boards and Figh academies.

109/8: In principle, fatwa is not binding judicially, but it is binding
religiously, as a Muslim cannot violate it if there is a clear evidence that
it is correct, and it is a must that the Islamic finance institutions should
commit to the fatwas of their Shari’ah bodies within the framework of
the resolutions of Figh academies.

109/9: Fatwa should not be obtained from non-specialists and not
fulfilling the conditions referred to in article 109/6.

109/10: The fatwa published in various media devices do not suit in most
cases persons other than the fatwa seeker, unless the observing person is
exactly in the same position and circumstances of the fatwa’s seeker, and
there is no consideration to abnormal fatwas that contradict with the clear
texts, and what is unanimously agreed fatwas.

109/11: The Mufti (the issuer of Sharia ruling for specific case) should
be sincere to The Almighty Allah in his fatwa, dignified, serene,
knowledgeable about surrounding situations, resentful, pious in himself,
committed to his Fatwa of to do or not to do, away from suspicion areas,
careful in his answer when there are similarities and problematic issues,
consulting with other scholars, always reading and learning, faithful to
people secrets, praying to The Almighty Allah to grant him success in his
Fatwa, and pausing at what he does not know or what he needs to review
and verify.

109/12: The Internal Shari’ah supervising department apply necessary
procedures to ensure proper implementation of resolutions of Shari’ah
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supervisory body should be independent, and to achieve this, the
followings must be considered:

1. The appointment, the termination of members of Shari’ah supervisory
bodies, and deciding their honoraria are to be by the general assembly of
the institution, and the endorsement of this is by the central Shari’ah
supervision or what takes its role.

2. The member should not be an executive director in the institution, or
a staff of it, or offers works to it other than his work in the body.

3. He should not be a shareholder in the bank or in the concerned
institution.

109/4: The following controls represent the controls of Jjtihad and
Fatwas of Shari’ah Bodies:

1. The commitment to the resolutions of the Islamic international Figh
academy with due consideration to resolutions of other academies and
bodies of collective Jjtihad without conflicting with the resolutions of the
Islamic international Figh academy.

2. The avoidance of abnormal sayings or keep tracking the easiest or
forbidden fabrication.

3. The consideration of objectives of Shari’ah and consequences of acts
when formulating Shari’ah rulings.

4. The consideration of Fatwa controls issued by the Islamic
international Figh academy indicated in the following articles 109/5 to
109/11.

109/5: The “Ifta’a” is the statement of the Shari’ah ruling when asked
about, and it may be without a question by stating a ruling for a new event
(Nazila) to correct the situation and behaviors of people. And the Mufti
is the scholar of Shariah rulings, and knowledgeable of issues and events,
who is given the knowledge and ability, by which he elicits Shariah
rulings from its proofs, and apply them on the incident facts and issues.
The fatwa is a great issue because it is an explanation of Shariah of The
Almighty Allah, and the Mufti, in his ruling, signs on behalf of The
Almighty Allah, and follows the messenger of The Almighty Allah
(peace be upon him) in explaining Sharia rulings.

109/6: It is not permissible to take over “Ifia’a’ matters, except for those
who fulfills the conditions stipulated in its respective locations, and the
most important are:

1) The knowledge of the book of The Almighty Allah (Quran), the
Sunnah of his messenger (peace be upon him), and sciences related to
them.
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SHARI’AH SUPERVISION
AND VALIDITY OF RULINGS

ARTICLE 108: THE ROLE OF ISLAMIC FIQH ACADEMIES
108/1: Figh Academies, financial institutions and Islamic banks are regarded
nowadays as a milestone achievement. The Academy appreciates the key
role Shariah Supervisory Boards and Islamic financial institutions are
playing today in the revival of the contemporary Islamic finance system
and boosting the confidence in it.

108/2: The cooperation between supervisory boards in Islamic financial
institutions and Figh Academies is a necessity for coordination,
collaboration, and exchange of views.

108/3: The coordination between Shariah Supervisory Boards is a necessity
in Islamic financial institutions.

108/4: It is necessary that the international Islamic Figh Academy
prepares the useful studies to establish the role of Islamic financial
institutions in the application of Shariah and find out the appropriate
solutions for problems and crises.

108/5: It is necessary that the Academy to prepare a comprehensive law
in Islamic financial transactions to be a guiding light in these
transaction42.

ARTICLE 109: SHARI’AH SUPERVISION

109/1: Shari’ah supervision refers to the issuing of Fatwas and Shariah
rulings pertaining to the activity of the financial institution, follow up
their implementation; and ensuring their proper application.

109/2: Shari’ah supervision has three main components: Shari’ah
Supervisory body, the Internal Shari’ah supervision department, and the
central Shari’ah supervision.

109/3: Shariah supervisory body is formed of a group of specialized
scholars especially in Figh, and their number is not less than three who
are fulfilling the scientific qualifications and knowledge of practical
reality, and this body is issuing fatwas and review to ensure all
compliance of the institution transactions with the rules and principles of
Islamic Shari’ah; and submitting a report about this to the general
assembly, given that its resolutions are binding. The Shari’ah

105



104 Codification of the Resolutions of The International Islamic ...

penalty clause, but increasing the price because of a change in execution
circumstances, or a modification in the subject matter of the contract, it

is considered a compensation for the loss.
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106/2: The Timesharing ownership is divided into two types:

(1) Full ownership (of the property and the benefit) by purchasing a
common share of the property through a sale contract for commonly
utilization in successive periods.

(2)Incomplete ownership (of benefit only) by leasing a common share of
benefit through a lease contract for commonly utilization in successive
periods.

106/3: It is permissible in Shari’ah to purchase a common share in a
property and lease a common share in a specific benefit for a period, with
the agreement between the property or benefit owners for utilizing them
by alignment (distribution of benefits) temporally or spatially, regardless
of if the owners agree for alignment directly or through a delegated
management of the joint ownership. It is allowed to trade the common
share by buying, purchasing, gifting, inheriting, mortgaging, and other
sharia transactions in what the actuator owns, given that the Shariah
impediment is absent. For applying the principle mentioned, it is a condition
that Shariah requirements of the contract, sale, or lease, should be fulfilled.

106/4: It is a must in case of leasing, that the lessor is obligated to the costs
of the basic maintenance that the utilization depends on, whereas it is
permissible that the costs of operating and periodic maintenance be
conditioned on the lessee, and if the lessor does it, the lessee does not bear
except the proverb cost, or what the two parties agree upon. But in case of
sale, the owner bears it as one of the ownership burdens in proportion to
his temporal and spatial share in the joint ownership.

106/5: There is no objection to the exchange of common shares of the
time share ownership between the owners of property or benefit,
regardless of if the exchange is direct between the owners, or through
specialized companies in exchanging.

ARTICLE 107: FIDIC CONTRACTS

107/1: The FIDIC contracts are a set of templates of engineering
construction contracts aiming to control the relationship between the
owner of the work or his representative, and those who execute this
contract, to achieve a project that have several construction elements, to
be delivered ready-for-use for what is prepared for.

107/2: The FIDIC contracts are permissible in Shariah, If Shariah rulings
and controls are committed compared to Istisnaa, [jara, and Mugawala
Contracts. If disputes and disagreements arise arbitration resolves, and if
execution is delayed after defined time, it is permissible to apply the
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interest” and that “Private damage is to be bearded to prevent public
damage”.

ARTICLE 105: EXCLUSIVE AGENCY CONTRACTS FOR
IMPORTING

105/1: It is not permissible for a state or a judiciary to interfere by pricing
a product which is a subject matter of an exclusive agency, if there is no
necessity, or no public need, or no private need of a special group, to this
product, given the product is entertainment goods or benefits that people
can be disposed with, or the necessity or the need are not specified for this
product, as there is available similar or substitute to it in the market at a
fair price. Thus, the importing agent has the right to sell it at the price he
agrees upon with the buyer, because the contracts validity is the consensual
in principle, and their outcome is what they commit themselves to by that.
The agent’s exclusiveness of the product and its monopolization (in the
linguistic sense of monopoly) are permissible in Shari’ah, given that it is
his right to sell what he owns at the price he agrees to, if it does not involve
unfairness or harm to the public; and by this, pricing is not permissible.
105/2: 1t is not permissible for a state to interfere by pricing, if there is a
necessity, or a specific public or private need, related to the exclusive
agency, and the agent is offering the product at a fair price that does not
involve outrageous unfairness or oppressive control, and this is because
the exclusively and monopolizing of him is a lawful act in his ownership,
without causing harm to others, or harming people in need of it, then he
should not be prevented from this.

105/3: If there is no necessity, or a specific public or private need related
to the exclusive agency, and the agent is refrain from selling except with
an outrageous unfairness or oppressive control, the state in this case must
intervene to raise the injustice of the needy by enforced pricing on the
agent.

ARTICLE 106: TIME SHARING OWNERSHIP CONTRACTS
106/1: The Timesharing ownership contract is a contract of owning a
common share, either by commonly purchasing a specific property, or by
leasing the benefits of a certain property for successive periods, or by
leasing the benefits of a specific property for a defined period, so the
benefits of the owned or leased property are being used per the temporal
or spatial alignment, while applying the option of allocations in some
cases because each of them has a specific period.
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that leads to harm to common people, it is a must in Shari’ah that all
acquiescence contracts, should be subject to state control from the outset
(before putting them up for dealings by people) for endorsing what is fair
of them, and amending or cancelling what is unfair to the obedient party
according to justice requirements in Shari’ah.

104/4: The acquiescence contracts, in Figh viewpoint, are divided into
two categories:

First of them is where the price of it is fair, and does not include unfair
conditions to the obedient party, so it is valid in Shari’ah and binding to
its two parties, which neither the state nor the judiciary has the right to
interfere for cancellation or amendment because of the absence of the
legitimate reason for that, as the controlling of the good or the benefit is
offering it and willingly ready to sell to who demands at the due price in
Shari’ah, which is the price for instead of the proverb (or with a trivial
unfairness that is pardoned in Shari’ah because of the difficulty to avoid
it in financial netting contracts, and people are usual to forgive about it)
and also because selling to the obliged at a fair price is unanimously
correct by Shari’ah scholars.

And The Second is where the price includes unfairness to the obedient
party because the price is not fair (it is outrageous injustice) or it includes
arbitrary conditions harming him, for which the state should interfere from
the outset (before putting them up for dealings by people) by a fair
compulsory pricing, which pays injustice and harm to the needy people for
the good of benefit, and by reducing the exaggerated price to the proverb
price, or to cancel or amend the unfair conditions by what achieve justice
between the two parties. This Shariah ruling of permissible interference of
the state is based on what follows:

(a) It is the duty of the state (Walyy al Amr) in Shari’ah to pay the
monopoly damage by a person, or a company, of a commodity or benefit
that are necessary for the common people, if they abstain to sell by the
proverb price, and by the state compulsory pricing, the care of the two
rights is ensured: the right of the public to be relieved from the harm
resulting from the monopolist infringement in price or conditions, and
the right of the monopolist to get a fair compensation.

(b) In such pricing, the public interest - the interest of people who need
to buy the goods or benefits at a fair price- is over the private interest
which is the interest of the oppressive monopolist who refrains to sell to
them except for an exorbitant price or unfair conditions. It is well
established in Figh Maxims that “Public interest supersedes private
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and mistakes he causes. However, the manufacturer should not be held
liable for what the owner has caused or what has come as consequence
result of force majeure.

103/8: If the owner made a condition that the manufacturer should do the
work personally, the latter should not assign the work to a sub-contractor.
If the owner did not make a condition that the work should be done by
the manufacturer personally, the latter may assign the work to a sub-
contractor unless the work itself is meant to be done by the manufacturer,
due to certain merits that normally differ from one craftsman to another.
103/9: The manufacturer is accountable for the work of his sub-
contractors and his responsibility towards the owner remains valid as per
the stipulations of the contract.

103/10: It is not acceptable to stipulate in manufacturing contracts a
condition that relieves the manufacturer from liability, and It is
permissible to stipulate liability for a specific period, and it is not
acceptable to stipulate in manufacturing contracts a release of liability for
defects during the guarantee period stated in the contract.

ARTICLE104: ACQUIESCENCE CONTRACTS

104/1: The acquiescence contract is a western recent legal term for
agreements ruled by the following characteristics and conditions:

1. The contract is related to goods or benefits that all people are in need
for, and indispensable to them, such as water, electricity, gas, telephone,
mail services, public transportation ...etc.

2. The monopoly- the control- of the supplier of that goods, or benefits,
or utilities, is a legal or actual monopoly, or at least he controls them to
the extent that makes the competition limited range.

3. The supplier is alone to put the details of the contract and its
conditions, without giving the right to the other party to discuss or cancel
any thing of them or amend.

4. The offer (supply) is addressed to the people and unified in its details
and conditions continuously.

104/2: The acquiescence contract is concluded when the judicial offer
and acceptance are met, by which they indicate customly the mutual
consent of the two parties and their agreement to establish it, in
accordance with the conditions and details presented by the supplier,
without requiring a specific wording, writing or form.

104/3: If it is possible that the controlling party may misuse his control
over the price and other terms of the acquiescence contract, and his abuse
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officially classified or licensed by a government, and these classification
and licensing must be based on objective fair principles.

ARTICLE103: CONTRACTING CONTRACT

103/1: The contracting contract is a contract according to it one party
undertakes to manufacture something or perform a task against a
compensation the other party undertakes to pay, and it is a permissible
contract whether the contractor provide both the work and the material
which is called Istisnaa by Fugahaa (scholars) or the contractor provides
the work only, which is called by Fugahaa (scholars) “Work ljarah ™.
103/2: When the contractor provides material and work, article 61 on
“’Istisnaa’’ applies to the contract, and when the contractor provides
work only, the pay should be known.

103/3: It is permissible to agree on price determination in the contracting
contract by the following ways:

1. Agreement to a total price of the contract based on the tender
documents, designs and specifications that have been precisely specified.
2. Agreement on the price as per a specific standard unit, by which the
unit price and the amount is decided, according to drawings and designs
agreed upon.

3. Agreement to determine the price based on the actual cost plus a
definite percentage of profit, and in this case, the contractor should
present data and accurate and detailed financial accounts with a defined
specifications that to be presented to the specific body in the contract,
and then it deserves the cost in addition to the percentage agreed upon.
103/4: A manufacturing contract may include a penalty clause to enforce
fulfillment of what has been agreed upon, except in case of force majeure.
103/5: It is permissible in manufacturing contracts to postpone payment
of the contract price or make it payable in installments at pre-determined
maturities or in accordance to dates performance phases of the work.
103/6: It is permissible to agree on amendments and addendums to the
contract. If the manufacturer made amendments or additions with the
permission of the owner, but without mutual agreement on additional
payment, the manufacturer is entitled to a compensation based on similar
works. If the manufacturer made amendments or additions without the
permission of the owner, the former is entitled to no additional payment
or compensation for such amendments or additions.

103/7: The manufacturer should be liable for indemnity in cases of
infringement, negligence, or breach of contract on his part and for defects
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provided by the lessee or the lessor, and where Ijarah and conditions are
combined, depends on the type of maintenance if it required for the
fulfillment of benefit, then it is binding to the owner of the leased property
without any condition, and it is not permissible to make it a condition
on the lessee, but if the maintenance is not required to fulfill the benefit it
is permissible to be a condition on either the lessee or the lessor, given it
is well specified to negate ignorance.

101/3: It is conditioned in all permissible forms of maintenance that the
maintenance is well specified to negate ignorance that led to dispute, and
the materials are specified if they are to be supplied by the maintenance
contractor, given that in all cases, the [jara cost is defined.

ARTICLE 102: SUPPLYING AND TENDERS CONTRACTS
102/1: A supply contract is a contract by which a first party undertakes
to deliver deferred certain commodities, periodically, within a specific
period, to another party against specific deferred money amount totally
or partially.

102/2: If the subject matter of supply contract is a commodity that require
manufacturing, the contract is manufacturing (Istisna'a) and the Istisna'a
rulings are applicable.

102/3: If the subject matter of supply contract is a commodity that does
not require manufacturing, but it is described and committed to be
delivered at a date, then this is done by one of two ways:

1. The importer pays the price in full at the time of contract, and this
contract takes the rule of SALAM, and it is permissible subject to the
relevant conditions in Shari'ah.

2. The importer does not pay the price at the time of contract, and this is
not permissible because it is based on the mutual binding promising by
the two parties. This mutual binding promising is like the sale itself, that
makes the sale a sale of debt for debt which is not permissible. But if the
mutual promising is not binding for any party or both, this is permissible
given that the sale is concluded by a new contract or by delivery.

102/4: The tendering is a demand to reach the lowest offer for buying a
good or service, where their demanding body calls the interested
suppliers to provide their offers, according to given conditions and
specifications, and this is permissible in Shari'ah, and it is like bidding so
its rulings apply in article 100, whether tendering is public or limited,
internal or external, open, or confidential.

102/5: It is permissible to restrict the participation in tendering to those



Part Six: Supporting Islamic Finance Contracts 97

or not.

100/7: The deceit “Najash” is prohibited, and some of its practices are
what follows:

1. Increasing the price by who does not like to buy, just to tempt the buyer
to increase.

2. Pretending by who does not want to buy, that he likes the commodity,
he is familiar with, and he praises it, just to seduce the buyer to increase
its price.

3. Falsely claiming by the owner of the commodity, or the agent, or the
broker, that he paid a specific price for it, just to deceive who is bidding.
4. Applying the audio-visual and reading means, to provide high
descriptions that do not represent the truth, or to increase the price to
seduce the buyer and push him to conclude a contract.

ARTICLE101: MAINTENANCE CONTRACT

101/1: A maintenance contract is an independent new contract to which
the general rules of contracts apply, while its adaptation and judgement
vary according to its forms, and it is in fact a netting contract that entails
the obligation of a party to inspect and repair what a machine or any other
thing need, either periodically or in emergency, for a known period at a
known compensation, given that the maintenance contractor may commit
only labor or labor and materials.

101/2: A maintenance contract has many forms, among what is
permissible of them are the following:

1. A maintenance contract that is not associated with another contract,
whereby the maintenance contractor commits to provide labor only, or
with providing few materials that the two contractors do not account for
normally, and this contract is a labor Ijarah contract which is permissible
in shariah if labor and wages are known.

2. A maintenance contract that is not associated with whereby the
maintenance contractor commits to provide labor, while the owner
commits to provide materials, and this contract is a labor Ijarah contract,
and it is a permissible contract in Shari'ah, provided that the labor and
wages are known.

3.The conditional maintenance in the sale contracts the seller is to offer
for a specific period is permissible in shariah although the sale and
condition are combined, whether maintenance is with or without the
provision of materials.

4. The ruling of the conditional maintenance in [jarah contract where it is
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99/2: The leasing is similar to the sale as it is a sale of benefits in the
deposit sale ruling, which exclude all what requires the receipt of one of
the substitutes in the place of the contract, to be valid like Salam, or
requires the receipt of the two substitutes, to be valid like the Riba money
deals (usurious money) and The exchange sale (Sarf), and the deposit
sale ruling is not applicable in Murabaha by purchaser order, in the
mutual promising stage, but it is applicable in the next selling stage of
the mutual promising.

99/3: The deposit sale is permissible if the waiting period is restricted to a
limited time, and the deposit is accounted as part of the price if the
purchase succeeded, and it is the right of the seller if the buyer rescinds
the purchase.

ARTICLE 100: BIDDING CONTRACT

100/1: The bidding contract is one of the well-known contracts
nowadays, and its implementation, in some instances, is accompanied by
excesses which require to regulate the way to deal with, to preserve the
rights of contractors according to Islamic Shariah rulings. This contract
is adopted by governments and institutions who regulated it by
administrative arrangements, and it is a permissible netting contract
involves inviting the wishing by calling or by writing, to participate in
the auction, and the sale is made when the seller is satisfied.

100/2: A bidding contract varies according to its subject matter, being a
sale or lease or others, and varies according to its nature, being optional
like normal bidding amongst individuals, or mandatory like bidding
dictated by judiciary, and needed by public and private institutions, as
well as governmental bodies and individuals.

100/3: It is a must that the procedures followed in bidding contracts in
terms of written editing, organizing, controls, administrative and legal
terms, must not contradict with the rules of Islamic Shari 'ah.

100/4: It is permissible to require a guarantee from those wishing to enter
the bidding and must be returned to each participant who did not win the
bid, and the financial guarantee shall be calculated from the price for the
one who won the bid.

100/5: There is no objection in Shari'ah to levying entrance fees - value
of the schedule of conditions, not exceeding actual value- as it is its price.
100/6: It is permissible that an Islamic bank or others, to present
investment projects to achieve for itself a higher percentage of profit,
whether the investor is working in the Mudharaba contract with the Bank
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SUPPORTING ISLAMIC FINANCE CONTRACTS

ARTICLE 97: MODERN CONTRACT PROCEDURES

97/1: If a contract is concluded between two parties who are absent and
are not present in one place, none of them can see the other physically,
cannot hear the words, and the mean of communication is through writing
or a message, or a messenger, which is applicable to telegraph, telex, fax
and the screens of computers, then, the contract is concluded when the
offer is received by the addressed to, and accepted by him.

97/2: 1f a contract is concluded between two parties at the same time
while they are in two places apart, by applying telephone and wireless,
then this contract is considered a contract between present parties. And
thus, it applies that a contract between two present parties requires the
unity of place - except will, bequest, and agency), the conformity of the
offer with the acceptance, the no indication of unwillingness of one party
to contract, and the continuity of the offer and the acceptance according
to custom.

97/3: 1f an offeror issues an offer for a certain time, by using a telegraph,
telex, fax, the screens of computer, telephone, and wireless, he shall be
bound to keep his offer throughout this period and cannot retract from it.
97/4: The rules mentioned in articles 97/1, 97/2, and 97/3 do not include
marriage because the witnessing is a condition, nor the exchange sale
(Sarf) because of the mutual handing over condition, and nor “Salam”
because of the condition of in advance capital.

97/5: In relation to the possibility of forgery, distortion or error, reference
shall be referred to general rules of proof.

ARTICLE 98: AL-WAFAA SALE CONTRCT

98/1: Al-Wafaa sale is in fact a loan that generate benefit; therefore, it is a
Riba (usury) circumvention, and the majority of Ulama (scholars) said it
is invalid.

98/2: Al-Wafaa sale contract is not permissible in Shariah.

ARTICLE 99: DEPOSIT SALE CONTRACT

99/1: The deposit sale means a commodity sale where the buyer pays an
amount of money to the Seller with a condition that if he takes the
commodity, the amount would be part of the price, and if he leaves it, the

amount is for the seller.
95
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future date, with the possibility to be terminated by an opposite contract,
and this type is the most prevalent in the currency markets, but it is not
permissible originally.

96/3: An index is an accounting number calculated by a special statistical
method to know the volume of variation in each market by which some
transactions in the international markets are based on, and it is not
permissible to sell and buy the index because it is pure gambling, and it
is a sale of something which is fictitious and cannot exist.

96/4: 1t is necessary to organize an Islamic market for commodities and
currencies that is based on Shari'ah transactions, especially “bay as-
Salam” (advance payment sale), exchange sale (Sarf), promise to sell in
future, manufacturing “Istisnaa”, and others.
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out by one of the four following modes:

1.The contract provides for the right of immediate delivery of the subject
sold, and immediate payment of its price, given that the commodities or
receipts representing them are available in the ownership and possession
of the seller, and this contract is permissible in Shari'ah under the well-
known conditions of sale.

2.The contract provides for the right to immediate delivery of the subject
sold and immediate payment of its price, given the market authority
guaranteeing them. This contract is permissible in Shariah under the
well-known conditions of sale.

3.The contract provides for the delivery of a described commodity at a
deferred date, and payment of its price on delivery, with a condition that
the contract shall be terminated by the actual delivery and receipt of the
commodity. This contract is not permissible because of the deferment of
the two objects, but it may be amended to meet the well-known
conditions of “Salam” (advance payment), and if it does so, it shall be
permissible. Moreover, it is not permissible to sell a commodity purchased
under “Salam” terms with advance payment, unless the commodity has
already been received.

4.The contract provides for the delivery of described commodity at a
deferred date, and payment of its price on delivery, without a condition
that the contract shall be terminated by the actual delivery and receipt but
can be liquidated by an opposite. This contract is the most popular in
commodities markets and it is not permissible.

96/2: The dealing of currencies, in the organized markets, are done
using the following four ways:

1.The contract includes the right to deliver and receive currencies
immediately, given that these currencies are owned and possessed by the
seller, and this contract is permissible in Shariah subject to the well-
known exchange sale conditions.

2.The contract includes the right to deliver and receive currencies
immediately with the possibility of guaranteeing this by the market
authority, and this contract is permissible in Shari'ah subject to the well-
known exchange sale conditions.

3.The contract indicates that the right of delivering and receiving
currencies are at a future date, and this contract is not permissible in the
exchange sale rulings, in which the delivering and receiving shall be in
the contract place.

4.The contract indicates that the delivering and receiving currencies at a
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94/10: It is not permissible to sell a share which the seller does not
possess but has received a promise from the broker that he will lend him
the share at the time of delivery, because this is a sale by the seller of
what he does not own. This prohibition is strengthened if it is stipulated
that the broker should receive the price to benefit from it by depositing it
with interest to obtain what is in exchange of lending.

94/11: It is permissible to sell or pawn a share considering what the
company regulations do consider, such as if the regulations permit the
absolute or conditioned sale upon giving priority of purchase to old
shareholders, or if the text of the statute considers the possibility of
pawning shareholders their common shares.

94/12: It is permissible in Shariah to add a certain percentage to the value
of the share to cover the expenses of issuance if this percentage is
estimated by a suitable estimation.

94/13: It 1s permissible to issue new shares to increase the capital of the
company if they are issued at the real value of the old shares as per
experts’ evaluation of the company assets - or at market value.

94/14: 1t is permissible for the competent official authorities to regulate
the trading of some shares through specialist brokers licensed because
this is part of the official procedures which achieve legitimate interests.
94/15: It is permissible to make a condition of membership fees for
dealers in the financial markets because this is part of the organizational
matters designed to serve the legitimate interests.

ARTICLE 95: THE OPTIONS

95/1: The contracts of options are meant to replace the obligation to sell
a specific described object or buy it, at a specific price during a specific
period or at a specific time, either directly or through a body guarantor
of the rights of both parties.

95/2: The option contracts as currently applied in the world financial
markets are a new type of contracts which do not come under any one of
the Shari'ah nominate contracts.

95/3: The object of the option contract is neither a sum of money nor a
utility or a financial right which is permissible to replace them, and
because of this it is not permissible to trade.

ARTICLE 96: DEALING IN COMMODITIES, CURRENCIES,
AND INDICES IN ORGANIZED MARKETS
96/1: The dealings of commodities in the organized markets are carried
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include solidarity partners and limited liability partners.

94/2: 1t is not permissible to have shares in companies whose main purpose
is prohibited, such as dealings with Riba (usury), or producing prohibited
products, or trading of them.

94/3: It is a basic rule that it is not permissible to have shares in
companies that sometimes deal with prohibited activities, such as Riba
and alike, even though their main activities are permissible.

94/4: The underwriting is an agreement made upon establishment of a
company with someone who undertakes to guarantee the sale of all, or
part of that issuance, and this is a commitment of the underwriter to
subscribe for all shares that remain unsubscribed by others which is
permissible in Shariah, provided that the obligee to subscribe at nominal
value without any compensation for the commitment, though the obligee
may receive compensation for work other than the underwriting, such as
carrying out studies or marketing of shares.

94/5: 1t is not prohibited in shariah to pay an installment of the value of
the subscribed share, and postpone the payment of the remaining
installments because this is considered as participation with a down
payment and a promising to increase capital, and this does not result in a
warning since it applies to all shares, and the company's liability to others
is still limited to the entire declared capital being the amount which the
company clients has been informed of and satisfied with.

94/6: The sold object in the “bearer share” is a common share of the
company assets, thus the share certificate is a document to prove this
entitlement in the share, and there is no objection in Shari'ah to issue
company shares by this method and trade them.

94/7: The contracted subject in the sale of share is the common share of
the company assets, thus the share certificate is a document of the
entitlement in that share.

94/8: It is not permissible to issue preference shares that has financial
characteristics lead to guarantee the capital or part of profits or has a
priority in the liquation or distributing of dividends. It is, however,
permissible to give some shares characteristics related to procedural or
administrative matters.

94/9: 1t is not permissible to purchase a share by a Riba loan offered to
the purchaser by the broker or any others against pawning of the share,
as this is a Riba (usury) deal documented by mortgage and both are
forbidden by Shariah text that cursed the Riba eater, its server, its writer,
and its witnesses.



PART FIVE
ISLAMIC FINANCIAL MARKETS

I devoted a special part to the subject of the financial markets, as the
academy resolution considered it very important, and studied it in several
sessions. The Resolutions of the Academy about the Islamic financial
markets included issues that are not specific to these markets as markets
for trading, but it is related to instruments of trading in these markets,
such as shares and sukuk, whose rulings are contained in the financing
operations of Islamic banks.

ARTICLE 93: IMPORTANCE OF THE FINANCIAL MARKETS
93/1: The care given to financial markets is one of the fullest duties in
preserving and developing wealth, which implies the cooperation to
fulfill the general needs and to provide the religious and civil rights of
the wealth.

93/2: The contemporary financial market in its current state is not the
model to achieve the development and investment of wealth within the
Islamic framework. This situation requires devoting mutual academic efforts
between the “Fugaha” (Muslim jurists) and the economists, to review the
available systems, its relevant mechanisms, and instruments, to amend
what is ought to be amended in the light of the Islamic Shari ‘ah decisions.
93/3: The idea of financial markets is based on administrative and
procedural systems; thus, the commitment to them is based on applying
the rule of absolute interests “Al Masalih Al-Mursalah” in what belongs
to general Shari'ah concept and does not contravene of any Sharia text or
base. Thus, they are like the state regulations of professions and public
utilities, and nobody is to violate the state regulations or cheat them given
they follow Sharia rules and controls.

ARTICLE 94: SHARES IN FINANCIAL MARKETS

94/1: The permissibility of transactions is a basic rule, therefore the
establishment of a joint stock company is permissible if its purposes and
activities are permissible, and there is no objection in Shari'ah to set up
a company of limited liability to its capital, because this is known to the
company clients, and by this knowledge the uncertainty of the company
clients does not exist, and there is also no objection In Shariah that the
liability of some shareholders is unlimited against creditors without
compensation for such a commitment, and those are the companies which

&9
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92/3: The medical insurance is permissible directly with a treatment
institution if there are controls that make Gharar (uncertainty) minimal
and forgivable and accompanied by the need that this is considered a
necessity since it pertains to preservation of self, mind, and progeny which
Shariah protects, and among of them are:

e Conduct accurate specifications defining the commitments of the two
parties.

e Inspecting the health state of the insured and the probabilities he may
face.

e The financial claims to the party by the treatment institution, must be
based on the services already provided, and not on presumptive amounts
as is the case in commercial insurance.

92/4: The medical insurance is permissible if it is through an Islamic
insurance company (cooperative or solidarity) that perform its activity in
compliance with Shari’ah controls stated in articles 85-90 on Insurance
and Reinsurance.

92/5: It is not permissible to get a medical insurance through a
commercial insurance company.

92/6: 1t is required that the competent regulators to supervise and control
medical insurance operations to achieve justice, raise injustice, raise
exploitation, and protect insureds.
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3. No disclosure of the mechanism and procedures of cooperative
insurance to the participants at the time of contracting.

4. Sharing of the insurance surplus between the managing company and
participants, as because the company has received its right in fees, or a
percentage of profits, as had been approved in the agency contract
(Wakala) or Mudharaba.

5. Waiving the profit of Mudharaba by the policyholder if the profit falls
below a specific amount.

6.

ARTICLE 91: THE TAKAFUL WAQF FUNDS

91/1: The Waqf can be used in the field of cooperative insurance, but it is
not a substitute for the formulas indicated in articles 85-87.

91/2: 1t is permissible to establish Takaful Waqf funds to cover some
risks by the return of what is endowed of their assets, and it is permissible
for these funds, to accept defined premiums of different types of
insurance, given that it is permissible also to accepts donations, as there
is no impediment in Shariah to spend from the profits of what was
endowed, from the decided premiums, and from offered donations, to
cover these risks. The Awqaf supervisory authorities of the several
countries, and in coordination with the competent authorities of the
cooperative insurance, organize this type of activity in accordance with
what they consider realizing the interest and in compliance with the
principles of justice.

91/3: It is permissible to deduct a portion of the insurance surplus to be
endowed as cash Waqf to support the fund solvency and his ability to
face the insured risks.

91/4: 1t is permissible for the Islamic insurance companies to create a
waqf fund with financial contributions deducted from insurance
surpluses to use their return in the event of a deficit or default of
companies participating in the fund.

ARTICLE 92: MEDICAL INSURANCE

92/1: The medical Insurance Contract is an agreement according to which
a person or an institution pay a specific amount or several premiums to a
certain body, with a condition that this body commit to cover the
treatment or cover its cost during a certain period.

92/2: The medical insurance is offered by either a treatment institution or
by an insurance company plays an intermediary role between the insured
person and the treatment institution.
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companies as really and according to the controls set by Shari’ah board,
and any other controls they deem suitable and some of them are:

A. To reduce the ratio given to conventional reinsurance companies to its
minimum possible level.

B. To require the managing body of cooperative insurance not to invest
the reinsurance premiums paid to it, except in what is compliant with the
rulings of Islamic Shariah, and it is not permissible for it to claim a share
of the investment return of these companies, if it was contrary to Islamic
Shariah, and it is not responsible about the loss incurred by investments
of these companies.

C. To require the cooperative insurance company not to pay any Riba
interests for retained amounts at conventional reinsurance companies,
and not to receive Riba interests for amount it retains, and the retain must
be in the cooperative insurance companies and not in reinsurance
companies.

D. To have the agreement with conventional reinsurance companies for
the minimum possible period.

ARTICLE 90: SHARI’AH SUPERVISION AND CONFLICT
RESOLUTION

90/1: The insurance management must comply with the rules of Islamic
Shari’ah in all insurance operations, activities, and investments.

90/2: The cooperative insurance enterprise must appoint a Shari’ah
supervisory board and a Shari’ah audit body, and this board must abide,
in its appointment and its supervisory operations, to the approval of
central Shari’ah supervision if it exists.

90/3: The conflicts that arise between cooperative insurance company
and policyholders must be settled according to prevailing regulations and
laws, and in case of a dispute they must resort to reconciliation, then
arbitration and if failed, the dispute must be resorted to competent
judiciary bodies.

90/4: The cooperative insurance companies are required to avoid the
infringements that have been observed in some cooperative insurance
companies, some of them are:

1. Absence of internal Shariah Supervisory Boards in some takaful
insurance companies.

2. Forcing the managing company to offer Gard Hasan (free loan) or to
commit itself in advance to this.
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3. Increasing the amount of contribution at the consent of participants.

4. Agreement with compensations’ beneficiaries to reduce the amounts
of compensations or install them.

5. The managing company may also resort to any other arrangements it
deems suitable, after the approval of Shari’ah Board.

88/7: In case of liquidating a participants fund in cooperative insurance,
its assets are to be distributed to charitable bodies or participants
according to fair bases after meeting its technical and legal commitments
subject to regulations of the fund and under supervision of the public
authority of Shari’ah supervision, and it is not permissible to return
anything of them to the managing body of the fund.

88/8: The fund management substitutes the participant whom it
compensated for harm inflicted upon him, in all lawsuits and rights that
are suing harm inflictor, and what is collected will return to the fund.
88/9: The contribution in the participants fund can be determined
according to actuarial principles based on the technical principles of
statistics, along with considering the risk whether is constant or variable,
and the principle of proportionality between contribution and risk itself,
its type, its period, and the amount of insurance cover. The Risk insured
against must be of probable occurrence, rather than just relating to the will
of participant, and should not be related to a prohibited object.

88/10: Once the Contribution in the participants fund is determined,
cooperative insurance policies regulate cases of withdrawal according to
regulations, conditions and controls cleared by Shari’ah Board, without
infliction of harm on others. It is permissible to stipulate in the insurance
policy that the insured must bear a lump sum amount or a percentage of
compensation for harms which others inflict upon him or those which he
inflicts upon others.

ARTICLE 89: COOPERATIVE RE-INSURANCE

89/1: It is permissible for the cooperative insurance company to conclude
reinsurance contracts and commit that the cooperative reinsurance
transactions it issues or receives are compliant with rulings of Islamic
Shari’ah and basic principles of cooperative insurance as decided by
Shari’ah Supervisory Board.

89/2: Insurance companies commit that reinsuring is with Islamic
reinsurance companies, and in case this is impossible, and for reasonable
justifications, they are allowed to reinsure with conventional reinsurance
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any one of them, and it is a cooperation based on forgiveness, equality and
permissibility of the rights of some to each other, rather than based on
netting and, stinginess and objective for profiting, and in this case the
excessive uncertainty (gharar) is excusable, and Riba does not apply.
Several instances in Shariah substantiate this, such as:

First: The order to cooperate in the cause of righteousness and piety. In this
regard God the Almighty says: “Help ye one another in righteousness and
piety but help not ye one another in sin and rancor” [Al-Ma’eda: 2].
Second: The Asharis hadith narrated by Abu Musa Al-Ashari (may God
be pleased with him) who told that the Prophet (pbuh) said: “When the
Asharis encounter food shortage during invasion or have insufficient food
stocks for their families in Madinah, they used to collect and pile up all the
food they have on a piece of cloth and divide it equally among themselves.
(Therefore) Asharis are my people, and I am one of them’ [agreed upon].
And Al-Nawawi commenting on this hadith, said: (In this hadith there is
the virtue of the Asharis, the virtue of altruism and consolation, and the
virtue of sharing food supplies during travel as well as in urban
communities when there is food shortage. The hadith does not refer to
“Division” as it is known in Figh writings with all its conditions, its
prohibition in Ribawiyat “riba-liable commodities”, equality requirement
and the like. What the hadith seems to refer to is permissibility among the
Asharis (to get equal shares) and their consolation to each other with what
they had) [Al-Nawawi’s Elaboration on Muslim’s Sahih: 16/62].

88/4: The participants fund bears any losses whether in investment or in
insurance activities, except when such losses originate from negligence,
default or breach of conditions or regulations by the managing body, who
should bear them.

88/5: The insurance surplus is the financial balance that remains from the
total collected contributions, their investment returns, and any other
revenues, after payment of compensations, deduction of necessary
allocations and reserves, and deduction of all expenses on the fund, and
it is possible to keep all the insurance surplus for the fund, or distribute
it totally or some of it to the policyholders in a way to achieve justice and
in line with the fund regulations.

88/6: In case of failure of participants fund to pay its due commitments,
it is permissible for the managing company, without commitment, to
resort to one or more of the following actions:

1. Borrowing from a third party.

2. Borrowing from the managing body a Qardh Hasan (benevolent loan)
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received by the managing body to be lumpsum amount, or a certain
percentage of contributions.

87/3 : The Relationship between the participants fund, and the managing
body manages the cooperative insurance business, in case of investment
of the fund assets is according to the contracts of agency (Wakala) or
Mudharabah. In case of agency (Wakala), it is with fees or without fees,
and it is possible that the fees of the compensation to be a lumpsum
amount, or a certain percentage of contributions. In case of Mudharabah,
the managing body (The Mudharib) is entitled to a percentage of profit
as per agreement, whereas the loss is borne by the owner of capital,
except in case of negligence, or default, or breach of conditions or
regulations.

87/4: The estimation of remuneration or fees for who manage insurance

business is according to fair criteria set by an independent body from the
management of insurance, like the authority of insurance supervision, or
through negotiation between managing body and representatives of the
participants fund, or anybody they chose to oversee their interests.

ARTICLE 88: THE PARTICIPANTS FUND IN COOPERATIVE
INSURANCE

88/1: The participants fund in cooperative insurance is independent and
containing the contributions and donations of participants and others,
through granting it a legal personality decided by the law, or through
complete separation of the accounts of the managing body. its accounts
from those of the managing party, and it is possible to create a charitable
cash Waqf according to cash waqf principle.

88/2: The Contributions and net returns of their investment, are
considered as rights of participants fund in cooperative insurance, and the
rights of policyholders in it are determined according to the insurance
system and the conditions of entitlement in compensation or in insurance
surplus, and it is permissible that the ownership of the contributions is
for the fund by which the ownership of the policyholders will no longer
exist as soon as they pay the contribution. According to this, each
policyholder has lost his right of ownership in the contribution. The
insurance system is to select one of these options.

88/3: The relationship between participants of the fund is a form of
cooperation relation between a group of persons who agree to contribute
specific amounts to compensate for harm or realize interest that may face
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86/10: The assets of the participants fund in case of liquidating the fund
are either spent on charitable purposes or distributed among participants
then, while they belong to the shareholders in commercial insurance.
86/11: The managing company in cooperative insurance is bound by rules
of Islamic Shari’ah and fatwas of its Shari’ah Board, while the commercial
insurance is contrary to this.

86/12: The cooperative and commercial insurance share the consideration
of the basic principles of insurance, which is:

1) Principle of Insurance Interest, which is the legal right of insurance that
stems from a legally recognized financial relationship between the insured
and the subject matter of insurance.

2) Principle of good intention, which means the positive and voluntary
duty of strict and complete disclosure of all essential facts related to the
risk required to be insured against, whether requested or not.

3) Principle of Close Direct Cause, which is the effective and sufficient
to set in force a series of incidents being the cause of the result created
by them without the intervention of any other factor stemming from an
independent new source that break that series.

4) Principle of compensation.

5) Principle of Participation.

6) Principle of Substitution and Rights.

86/13: The cooperative insurance has its own principles different from
commercial insurance, most important of them are:

1) The abidance by rules of Shari’ah in all dealings and contracts.

2) The Prohibited things are not insurable.

3) The avoidance of any transaction involves receipt or payment of Riba
(usury).

ARTICLE 87: COOPERATIVE INSURANCE MANAGEMENT
87/1: The Cooperative insurance is managed by an independent licensed
body working and working compliant with the rules of Islamic Shari’ah,
and may take forms most important of them are:

1. A selected panel of insurance policyholders.

2. A specialized company in insurance.

3. A public institution established by a state or number of states to whom
it affiliates.

87/2: The Relationship between the participants fund, in case of a
managing body manages the cooperative insurance business, is according
to Wakala contract with fees or without, and it is permissible that the fees
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and Gharar (uncertainty) is forgiven. But the commercial insurance is a
netting contract aims for profit from netting to transfer risks from the
insured to the insurance company, and the rulings of financial netting that
has impact of Gharar (uncertainity) are applicable.

86/2: The parties of the relationship in cooperative insurance are all
participants of the cooperative insurance fund, and the managing party,
while in commercial insurance they are the company and the
policyholders.

86/3: The assets of the fund of participants are composed of all
contributions of policy holders, profits of its investments, and confirmed
reserves. But in commercial insurance there is no such fund.

86/4: The Management Company manages insurance operations, the
management of the coverage, insurance business, and investment of
insurance funds. But in commercial insurance, the company is the insurer
and owns the insurance premiums, has its profits, and has its surplus.
86/5: The Policyholder and insurer, in cooperative insurance, are in fact
one person but with two different considerations, but in commercial
insurance they are completely different, the participant is the insured, and
the insurer is the insurance company.

86/6: The management in cooperative insurance whether being an elected
body of the participants, or a specialized company or public institution is
an agent contracts on behalf of participants’ fund (policyholders) and has
the right to receive payment for that, while it is a principal party in
commercial insurance and contracts in its name.

86/7: The Management in cooperative insurance does not own the
insurance premiums (contributions), because premiums are owned by
participants’ fund (policyholders), while the company in commercial
insurance owns the insurance premiums against its commitment for
compensations amount.

86/8: The remaining amount of premium and its returns — after deduction
of expenses and compensations — remains owned by the fund account,
which is the surplus that the regulations of the fund decide the way of
disposing it, and this cannot be imagined in commercial insurance because
the premiums became the ownership of the company by contract and by
possession, and it is income and profit in commercial insurance.

86/9: The returns of investment of premiums — after deduction of
management costs of the managing company — belong to the
policyholders’ (participants) fund, while they belong to the company in
commercial insurance.
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ARTICLE 85: RULING OF COOPERATIVE INSURANCE AND
REINSURANCE

85/1: Insurance is divided into two parts according to its establishment:
First: Commercial insurance in its form of insurance, aims to get profit
through trading risks, and as for its management by a company, the
company is aiming for profit.

Second: Non-commercial insurance does not aim to get profit but aim to
realize the interest of its participants by their participating in bearing and
repairing the damage, and this second type of insurance has several
names, such as cooperative insurance, solidarity insurance, reciprocal
insurance, and Islamic insurance.

85/2: The cooperative insurance is a new contract based on the principle
of controlled cooperation which is derived from the holy Quran and
Prophetic Sunnah, and it is a participation of a group of persons who face
certain risk(s) and agree that each of them, for cooperation, pay a specific
amount to a non-profit fund to compensate anyone of them for the harms
he may encounter if a certain risk materializes, as per concluded contracts
and organizing legislations.

85/3: The commercial insurance contract with a fixed premium, which is
used by commercial insurance companies, is a contract in which there is
great gharar (uncertainty) that spoils the contract, and therefore it is
prohibited in Shari'ah.

85/4: The alternative contract, which respect the principles of Islamic
dealings is the contract of cooperative insurance, which is based on
donation and cooperation, and this applies for reinsurance that is based on
the cooperative insurance.

85/5: The Islamic countries are invited to establish cooperative insurance
and reinsurance institutions to liberate the Islamic economy from
exploitation and violation of the system which Allah almighty has chosen
for this Ummabh.

ARTICLE 86: DIFFERENCES BETWEEN COOPERATIVE

INSURANCE AND COMMERCIAL INSURANCE

86/1: Islamic cooperative insurance is a cooperation between a group or

several groups in the society through participation in bearing risks and does

not aim for profit, therefore it is not considerd as one of netting contracts,
79
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84/10: It is permissible to buy gold or silver or cash currencies by covered
cards.

84/11: It is not permissible to grant the entities holders of cards prohibited
privileges, such as commercial insurance or access to Shari’ah-banned
locations, whereas granting them non prohibited privileges is allowed in
Shariah such like the priority to get services, or to get a discount in prices.
84/12: The Islamic financial institutions that offer an alternative to the
uncovered card, should commit to Shari’ah controls in its issuance and
conditions, and avoid any Riba suspicions, or excuses that lead to it, such
as annulment of debt by debt.
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juridical person based on a contract between them enabling him to buy
goods or services from who accepts the card without paying the price
immediately because it includes the issuer commitment to pay, and some
types of cards enable the holder to draw cash from the banks. The credit
cards take several forms as follows:

1. Drawing or payment is made from the holder's account in the bank,
and not from the issuer's account, and it is therefore covered.

2. Payment is made from the issuer's account, and then charge back the
holder in periodically.

3. Imposing interests on the total unpaid balance within a certain period
from the date of request to pay.

4. Does not imposing interests on the total unpaid balance within a certain
period from the date of request to pay.

5. The issuer charges the card holder annual fees.

6. The issuer does not charge the card holder annual fees.

84/2: It is not permissible to issue an uncovered credit card or use if it is
conditioned by an increase of Riba interest, even if the card applicant is
bent to pay within the free grace period.

84/3: It is permissible to issue an uncovered credit card if it does not
include a condition of Riba increase on the original debt.

84/4: 1t is permissible for the issuer to charge the client a certain fee at
the issuance or renewal as an actual wage for his offered services.

84/5: 1t is permissible for the issuer to commission the trader for his
purchases with a condition that the trader charges the same price by the
card and by cash.

84/6: It is permissible that the card holder withdraws cash money, and
this is considered a borrowing from the issuer if it does not result in Riba
increase, and the certain fees are not considered Riba increase as it is not
related to the loan amount, or period for this service. All increase over
the actual services is prohibited because it is as prohibited Riba in
Shariah.

84/7: 1t is not permissible to buy gold or silver, or cash currencies by
uncovered card.

84/8: It is permissible to issue and deal with a covered credit cards if its
conditions do not include payment of interest in case of delay in
settlement.

84/9: The same rulings apply on covered and uncovered cards regarding
fees, commissions on traders and services providers, and cash withdraw.
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with a condition of benefit or increase for all debtors or some of them
regardless of who are they, in addition to the gambling suspicion.

82/4: The Mudharaba Sukuk of a project or certain investment activity
are an alternative to prohibited bonds in issuing, or purchasing, or
trading, where there is no interest or defined benefit to their holders, but
they are entitled to get a percentage of the project profit relative to their
ownership of these Sukuk, and they cannot obtain this profit except if
realized.

82/5: Commercial papers (cheques - promissory notes, bills of
withdrawal) are of the types of lawful authentication of debt by writing.

82/6: The discounting of commercial papers is not permissible in Shari'ah
because it leads to the prohibited postponement Riba.

ARTICLE 83: LETTER OF GUARANTEE

83/1 : The types of letter of guarantee (LG), whether initial or final, is either
with or without cover, but if it is without cover, then it is a joining of the
guarantor liability to others liabilities for what is due now or later, and
this is in fact what is referred to in Islamic Figh as “guarantee or
warranty”.

83/2 : If the letter of guarantee has a cover, the relationship between the
appliquant of the letter of guarantee and its issuer, is an agency ; and an
agency is allowed with or without fees, given that the guarantee
relationship is in favor of the beneficiary (the guaranteed).

83/3: The Kafala (guarantee) is a benevolent contract, motivated by grace
and mercy, and the Fuqgaha (jurists) have resolved that charging fees for
a guarantee is not permissible because in case of guarantor's payment of
the guaranteed sum, it is like a loan that generate benefit to the lender and
that is forbidden in Shari'ah.

83/4: 1t is not permissible to charge a fee for a letter of guarantee because
of the guaranteeing deal, in which, customarily, the amount and the
period of guarantee are considered, whether it is with or without cover.
83/5: The administrative expenses for issuing a letter of guarantee of both
kinds are permissible in Shari'ah, considering the proverb fees, and in
case a partial or total cover is available, it is permissible, in estimating
the expenses of issuing a letter of guarantee, to consider what does the
actual work require to provide that cover.

ARTICLE 84: CREDIT CARDS
84/1: The credit card is a document issued by its issuer for a natural or a
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ARTICLE 81: SALE OF DEBTS

81/1: It is not permissible to sell the deferred debt to a person other than
the debtor for a prompt cash of its kind or not of its kind, because this
leads to Riba (usury), and it is not permissible also to sell it for a deferred
cash, from its kind or not of its kind, because it is prohibited in Sharia to
sell a debt for a debt, whether the debt is a result of a loan or a result of a
deferred sale.

81/2: All what leads to an increase in the debt of a debtor in return for an
increase in the term or be a pretext to that, is considered as of an annulment of
a debt for a debt which is prohibited in Shariah, and as an example of this is
the annulment of a debt for a debt by creating a transaction between the
creditor and debtor which lead to a new debt on the debtor to pay back the old
debt partially or totally, regardless of the debtor being solvent or insolvent,
and this applies also, if a debtor purchases a commodity from the creditor for
a deferred price to sell it to him for a present price to pay back all the first debt
or part of it.

81/3: The following are permissible Forms of Sale of debts:

First: Selling the debt by the debtor to a third party in one of the following
forms:

(a)Selling an owed debt for a different present currency at its day price.
(b)Selling the debt for a specific commodity.

(c)Selling the debt for a usufruct of a specific property.

Second: Selling debts within a mix where properties and benefits are
predominant, given that these are the object of the sale.

ARTICLE 82: RULINGS OF BONDS AND THEIR
ALTERNATIVES

82/1: It is not permissible in Shariah, to issue or purchase or trade the
bonds which represent an obligation to pay an amount of money plus an
interest related to it, or a conditioned benefit because they are Riba loans
regardless of the issuing entity being a private or public related to the
government, and there is no effect of calling them “certificate or
investment securities” or “saving certificates” or calling the interest as
“profit” or “income” or “service charge” or “commission”.

82/2: The “zero coupon bonds” are prohibited because they are considered
as loans for sale at a price lower than their nominal value, and their
owners benefit from the differences which are considered as a discount
of these bonds.

82/3: The “prize bonds” are prohibited as they are considered as loans
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dependency is to be applied, and its criteria is the existence of the
subordinate, which is the activity, work, and the responsible entity
(administrative organ) of the wealth management, and by this it is
permissible to trade shares without consideration of the percentage of cash
money and debts within its assets, because it is considered a subordinate
to the original subordinator, and it is not independent; taking into
consideration that the subordinator is existing in all stages of trading.

CHAPTER FIVE
FINANCIAL TRANSACTIONS: MISCELLANEOUS

ARTICLE 80: THE JUDITIAL POSSESSION OF ASSETS

80/1 : The possession of assets, as can be physical like receiving by hand,
or measuring or weighing food, or by transferring and delivering to the
premises of the possessor ; can also be done assumptionly and juditially by
relinquishment and empowerment, even without a physical possession.
And the possession ways of things vary because of their nature, and
differences of customs about what is considered as possessioning of them.
80/2: The following forms of judicial possession are considered
acceptable in Shariah:

1.The bank entry for a cash money amount in the customer account, in
the following cases:

a) If a sum of cash money is deposited in the customer account directly
or by a Banking transfer.

b) If a customer makes an immediate exchange contract with the bank in
case of purchasing a currency against another currency for the customer
account.

c) If the bank deducts -as per the customer order - a sum of money from
an account belongs to him, to another account of a different currency in
the same bank or in another bank, and for the interest of the customer or
for another beneficiary, and the banks are required to consider principles
of exchange contract in Islamic Shariah. The delaying of the bank entry is
excused in a way the beneficiary can have an actual receipt, within the
periods generally accepted in the dealing markets, given that the beneficiary
is not allowed to make action regarding the currency within the excused
period except after the bank entry is done to enable for actual receipt.

2. The receipt of the check if it has a withdrawable balance in the
currency in which it is written when it is filled and seized by the bank.
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re-lease is done, Sukuk represent the rent, and then it will be a debt on
the second lessee where trading must comply with Shariah rulings and
controls of debt administration.

78/6: It is not permissible to trade Sukuk of services ownership which is
obtained from a described party before assigning the party from whom the
service is obtained, except by considering Shariah controls of debt
administration, and if the party is assigned, trading sukuk is permissible.
78/7: 1t is permissible to trade Sukuk of Istisna’a if they are issued by the
manufacturer or if the cash money is transformed into owned properties
of Sukuk holders during the manufacturing period. But if sukuk proceeds
are paid as a price for a parallel manufacturing, or if the manufactured
property is delivered to the client, which means that the manufacturing
cost turned into debt, then its trading will be subject to Shariah rulings of
debt administration.

78/8: 1t is not permissible to trade sukuk of Salam because there are
considered as selling debts, and then it is subject to Shariah rulings of
debts administration.

78/9: 1t is not permissible to trade sukuk of Murabaha after selling and
delivering Murabaha goods to the purchaser, because this is as selling
debts.

78/10: It is permissible to trade sukuk of Musharaka, Sukuk of Mudharaba,
and Sukuk of investing agency after closing of subscription, and fulfilling
controls of the subordinated asset.

78/11: It is permissible to trade Sukuk of operational lease and Sukuk of
lease-to-own, after the lessor owns the property to be leased.

ARTICLE 79: RULINGS OF APPLICATIONS OF
PREDOMINANCE AND DEPENDENCY IN THE TRADING OF
SHARES

79/1: 1t 1s not permissible to trade companies shares if their assets
constitute only debts, except with consideration of Shariah rulings of
debts administration.

79/2: It is not permissible to trade companies shares if their assets
constitute only cash money whether in the period of subscription or
afterwards, before a portion of capital turns into fixed assets of 10 %.
79/3: If shares assets are composed of properties, benefits, cash money,
and debts; and the properties and benefits are not predominant over debts
and cash money but equal to them, or the cash money and debts are
predominant; or it is not possible to know; therefore, the principle of
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77/3: 1f the financial papers do not represent a commercial activity where
business is moving, but represent a common ownership in some offered
financial funds by a financial institution, and the assets of the financial
paper is a mixture of cash money, debts, properties, benefits; and, cash
money and debts created out of it, then it is permissible to trade it at the
agreed price providing that the predominance, in this case, is of properties
and benefits, and the criterion for this is that properties and benefits value
must be more than the half of total assets (50%).

77/4: it is not permissible to use the permissibility of trading financial
papers, which is based on the principle of dependency, as an excuse or a
trick to securitizing and trading debts as if the components of the
financial paper are debts and cash money, added to them, properties, and
benefits, to make them predominant and enabled them for securitization.

ARTICLE 78: RULINGS OF THE APPLICATIONS OF
PREDOMINANCE AND DEPENDENCY IN THE TRADING OF
SUKUK AND INVESTMENT UNITS:

78/1: In trading Sukuk, it is a must to consider that the contract of sukuk
which is the base of their issuance, fulfills its Shariah pillars and
conditions, and must not include a condition that is contrary to its own
nature, or violates its rulings.

78/2: It is permissible to trade sukuk if its predominant assets are
properties or benefits, or services, after closing subscription and
commencing activity, but if trading start before commencing the activity,
this requires considering Shariah controls of exchange cash money
contract, if the assets are cash money, and requires applying rulings of
debt administration if the assets are debts.

78/3: it is permissible to trade certain sukuk of ownership of properties
(assets) benefits, before re-leasing these properties. If the re-lease is
done, Sukuk represent the rent, and then it becomes a debt on the second
lessee, which require trading to comply with Shariah rulings of debt
administration.

78/4: 1t is not permissible to trade described Sukuk of ownership of
properties benefits, before assigning the property from which the benefit
is obtained, and before it is delivered, except by considering Shariah
controls of debt disposal, and if it was assigned, trading sukuk is
permissible.

78/5: It is permissible to trade Sukuk of services ownership which is
obtained from a certain party before re-leasing those services, and if the
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the transaction is based on the prohibited formula of Tawarrug in
Shariah.

ARTICLE 76: RULINGS OF THE ONE-PARTY BINDING
PROMISE AS ALTERNATIVE TO OPTIONS TRANSACTION

The one-party binding promise as an alternative to options transaction is
not permissible, which its form is the issuance of a binding promise by
one party to conclude a Murabaha transaction with a second party by the
amount of the positive variance, in an agreed day or within an agreed
period, at the request of the second party. This binding promise is for sale
at a specific price payable in advance, and the first party who issue the
binding promise is the option seller, and the second party who own the
enforcement of promise execution is the option purchaser. The reason of
impermissibility is that it is not permissible to compensate the binding
promise by options contracts which has the objective to offset the
commitment to sell or purchase a specific and described item at a specific
price, within a given period, or in a certain time either directly or through
an entity guaranteeing the rights of both parties. The ruling of options as
currently concluded in the international financial markets are not
permissible because the subject matter of the contract is neither money,
nor a benefit, nor a financial right that can be compensated for, and as
these contracts are basically not permissible, their trading is not
permissible.

ARTICLE 77: PREDOMINANCE AND DEPENDENCY IN
FINANCIAL TRANSACTIONS

77/1: The principle of dependency (subordination of the subordinate to the
subordinator) is considered in Shariah, and it dictates that the subordinate
is a dependent, or what is subordinated to a thing takes its ruling, thus it is
permissible to apply this in trading the financial papers, if the subordinator
is materialized.

77/2: 1F the subordinator condition is realized, which is the availability
of the activity, work, and the responsible entity (establishment or
company) that handling the business, it is permissible therefore to trade
the financial paper without considering the percentage of cash money and
debts within its assets, so it is considered, in this case, as a subordinated
to the original subordinator and is not independent, given that the
subordinated asset is remain existing in all trading stages.
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second party, or from the second party to the first party, in a series of days
in future, given that each transaction profit or loss is equal to the positive/
negative variance in each future day agreed upon to calculate its index, and
the impermissibility is justified as follows:

1. It is not permissible to use the bilateral binding promising as a hedging
form to exchange the fixed and floating interest rates, because the binding
bilateral promising is like a contract, and the binding bilateral promising
in sale is like the sale itself.

2. This formula does not include exempted cases allowed in article 72.
75/2: The two mutual promises (a binding promise with specific conditions,
faced with a binding promise with different conditions, to conclude a
future Murabaha/cost-less sale), and its formula is that the first party
promises the second party, a binding promise, to conclude a series of
Murabaha / cost-less sale transactions at a specific time in case the
direction of the interest rate index is not of his interest, but in case the
direction of the interest rate index is of his interests, he does not promise
anything, and the second party also issues a binding promise to conclude
series of Murabaha/cost-less sale transactions in the same specific time
in case the direction of the interest rate index is not of his interests, but if
the direction of the interest rate index is of his interests, he does not
promise anything, and the profit in Murabaha or the loss in cost-less sale
is calculated based on the agreed index, and the impermissibility is
justified by the mutual promises are not permissible because they nature
are similar to the prohibited binding bilateral promising in Shariah.
75/3: 1t 1s not permissible to conclude mutual Tawarrug transactions, as
its form is to conclude a structured Tawarrug transaction, that end by
ratifying an indebtedness at the fixed interest rate required, then to
conclude a reverse Tawarruq that end by ratifying an indebtedness at a
variable interest rate, in order to make offsetting between the two debts
on each day of their dues, and the offsetting is done at that time by
payment of the difference only. The variable interest rate in Tawarrug
transaction can be reached to by one of three ways:

1. Contracting Tawarruq by using variable rate.

2. Contracting Tawarruq by using fixed rate with a promise to discount
all excesses over interest rate index in each future installment day.

3. contracting cyclical Tawarrug by concluding a series of short term
Tawarruq transactions, each one of them at a fixed price to create a
floating rate debt at the end. The reason of impermissibility is because
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transactions in Shariah (The structured and the reverse), and for that it is
prohibited because it includes compassion between the financer and the
Mustawrig explicitly, implicitly, or customly, to make a scam for
obtaining present cash for more of it as a debt, which is riba (usury).
74/5: 1t is not permissible to make a binding bilateral promising to
conclude a Murabaha transaction (cost-plus sale) or a cost-less sale in
the future, whose profit or loss is based on an agreed index, which its
formis that the transaction is made through a binding bilateral promising
by both parties to conclude a Murabaha/cost-less sale, from the first party
to the second party, or from the second party to the first party, in a future
day, and its profit or loss is equal to the positive/negative variance in the
future day they agree to apply the index. The reason of impermissibility
is as follow:

1. Basically, the binding bilateral promising is not permissible from two
parties.

2. This formula does not include exempted cases allowed in article 72.
74/6: The bilateral promises are not permissible (a binding promise with
specific conditions faced by a binding promise with different conditions,
to conclude Murabaha / cost-less sale in future), and its form is that the
first party promises the second party, a binding promise, to conclude a
Murabaha/cost-less sale in a specific time, in case the direction of the
currency rate index is not of his interest, but if the direction of the
currency rate index is of his interest, he does not promise anything, and
the second party issues a binding promise to conclude a Murabaha/cost-
less sale, in the same specific time, in case the direction of the currency
rate index is not of his interest, but if the direction of the currency rate
index is of his interest, he does not promise anything, and the profit of
Murabaha or the loss of the cost-less sale is calculated according to the
agreed upon index, and the reason of the impermissibility is that the two
bilateral promises are in reality, similar to the prohibited bilateral
promising in Shariah.

ARTICLE 75: RULINGS OF HEDGING FOR FLUCTUATIONS
IN INTEREST-RATE INDICES

75/1: The binding bilateral promising is not permissible from two parties
by concluding a future Murabaha or cost-less sale which their profit or loss
is according to an agreed upon index, and its form is that this transaction
is done through binding bilateral promising from two parties to conclude
several transactions of Murabaha / cost-less sale from the first party to the
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3. This prohibited formula does not include the exceptional cases related
to binding promising and compassion in contracts, which are free of
Riba(usury).

74/2: 1t is not permissible to make two mutual promises (a binding promise
with specific conditions, facing a binding promise with different
conditions in concluding a future exchange contract), and its formula is
that the first party to promise the second party of selling an amount of a
specific currency at a fixed rate in a specific time in case the currency rate
direction is not of his interest, but if the rate is in his favor, he does not
promise. The second party also makes a binding promise to purchase the
same currency, at the same fixed rate, in the same specific time if the
currency rate direction is of his interest, but if the rate is in his favor, he
does not promise. The reason of this impermissibility is that mutual
promises to hedge against currency rates fluctuations are not permissible
because they are in fact like prohibited binding bilateral promising in
Shariah.

74/3: 1t is not permissible to apply the principle of binding extended offer
by the offerring party to conclude an exchange contract, and its form is
that the first party issues an extended offer to a specific date in which an
exchange contract is concluded by selling a currency at a specific rate
and of a specific amount, given that the other party makes a binding or
non binding promise to issue the acceptance in the same time agreed
upon. The reason of the impermissibility is what follow :

1. It is not permissible to apply the principle of extended offer to the
exchange contract due to the condition of Taghabudh (instant take and
pay) in the contract place, whether it is against a binding promise from
the other party, or not.

2. If the binding extended offer by the offering party is faced by a
binding promise from the other party, it is like the binding bilateral
promising, but even more impermissible because of the existence of the
offer which is regarded as one of the two pillars of the contract.

74/4: 1t is not permissible to conclude two mutual Tawarruq transactions,
that its form is to conclude a structured Tawarrug transaction ends by
ratifying an indebtedness of the required first currency amount to be paid,
then to conclude a reverse Tawarruq transaction that end by ratifying an
indebtedness of the required second currency amount to be received,
which result in two mutual debts on the two parties of the transaction,
each one is in a different currency. The reason of impermissibility is that
this transaction is based, in its structure, on prohibited Tawarrug
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ARTICLE 73: PROHIBITED HEDGING (PROTECTION)
TRANSACTIONS

73/1: 1t is not permissible to hedge by a condition of mutual loans of two
different currencies, which is a used formula to hedge against currency rate
fluctuations and against disclosure of correspondents accounts, and if a
financial institution has a surplus of a particular currency to lend to another
institution with a condition that the other institution must lend it by another
currency that it needs, under an explicit, implicit or customary condition,
this is a kind of lending with a condition to lend, which is not permissible
in Shariah and considered a consensus of Figh schools, because of the
association between two loans (lend me to lend you) whether the deadlines
of the two loans are similar or different.

73/2: 1t is not permissible to hedge to secure capitals of shares and sukuk,
like the following:

(1) Guaranteeing the nominal value by the issuer (Mudharib, managing
partner, and investment agent).

(2) Undertaking by the Mudharib to lend the sukuk portfolio to guarantee
a certain level of profits for distribution.

(3) Requiring not to enable the sukuk holders to act, like not to dispose
the leased property in case of inability to pay the installment.

(4) Non-transfer of sukuk assets ownership to investors or to sukuk
holders, which means that they are not under their guarantee and not
entitled to the return because they did not bear the loss against the return,
and this is often proved by keeping those assets in the issuer’s budget.
(5) A condition to include, in the prospectus of issuance, that the
manager is to lend the Sukuk holders if the actual profits fall below a
fixed percentage, and this condition is often based on if the profit exceeds
this percentage, the excess shall fully be for the manager in form of
incentive.

ARTICLE 74: RULINGS OF HEDGING AGAINST THE RISK OF
FUTURE CURRENCY RATE FLUCTUATIONS

74/1: It is not permissible to have a binding promising between two
parties to make a future exchange contract, by a formula that two parties
get in a binding promise to make a future exchange contract on a certain
future date at a specific exchange rate, because of the following reasons:
1. The forward currencies sale is not permissible in Shariah.

2. The promise to exchange currencies is not permissible because the
binding promising is like a contract, and it is like sale by itself.
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B. The combination of ljara and Musharakah, through the same hedging
mechanism used in the previous, and by applying Jjara contract instead of
Murabaha contract, such as investing a part of the investment portfolio in
purchasing ljara Sukuk, that its return covers the capital, and the remaining
to be invested in Musharaka contracts.

C. The combination of Murabaha and Bai’yul Urbun by dividing the
capital into two parts: the first part to be invested in Murabaha with
creditworthy entities,and cpecific profit; and the second part is Urbun to
purchase shares, and if shares value increases, he conclude the
purchasing contract, receive the shares, sell, pay the price to the seller,
and the fund profit is realized. But, if the expected increase did not
happen, he refuses to continue with the contract losses Urbun, and capital
is protected by Murabaha contract. In this process, it is a must to consider
Shariah controls for Bai’yul Urbun, such as keeping the subject matter
of Urbun since concluding the contract until the settlement, and do not
trade Urbun.

72/5: 1t is permissible to Hedge using option of condition (Khayar al-Shart)
to protect against the client retreat, in Murabaha, and lease - to- own
contracts because these operations are permissible with option of
condition for promising parties, both or one of them, and if there is no
option, it is not permissible. The permissibility of binding promise from
one of the parties is considered as a hedge against the client retreat, and
protecting the company from damage, which justify giving the option to
the other party.

72/6: It is permissible to hedge by using guarantee in investment to
protect the capital, and some of the guarantee formulas to hedge against
risks of loss or non-profit in investment projects are as follows:

1- The third-party guarantee is an independent natural or legal person
from parties of the contract who bind himself to donate a guarantee in a
specific project, with a condition that the guarantor is independent in his
personality and in his financial liability from both parties of the contract
and donate free of charge to compensate the loss of a specific project
providing that this is an independent binding.

2- The Mudharib (The Mudharib bank) is to bear the burden of proving
the loss case, contrary to the principle, providing that there are evidences
contrary to his original claim of non-violation.
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71/5: 1t is a must to consider the objectives of Islamic Shariah when
formulating hedging contracts, and to care about their outcomes, and
their effects in different aspects because the consideration of outcomes is
a fundamental principle in Shariah.

71/6: In cases of non-infringement, default, or violation of conditions, it
is a must that hedging contracts should not lead to capital guarantee or
guarantee of expected profit, whether the guarantee is from the manager,
the Mudharib, or the agent

71/7: Tt is not permissible to consider the risk as a subject of netting.
71/8: The objective of hedging instruments should be the preservation of
wealth and not the speculation of prices variances.

ARTICLE 72: PERMITTED HEDGING TRANSACTIONS

72/1: The economic hedging is permissible which is based on
diversification of assets, investment portfolios, and formulas, and this is
required in Shariah for better management of resources.

72/2: The cooperative hedging is permissible which is based on takaful
formulas by concluding takaful insurance contracts to compensate for
damages and losses that the Islamic financial institution may face,
because of the permissibility of cooperative insurance for projects,
physical assets, and financial assets.

72/3: The parallel contractual hedging is permissible which means
concluding a contract parallel to the original contract, with the same
terms and specifications, whereby the institution protects itself against
the risks of the original contract, like Salam, parallel Salam, and parallel
Istisnaa, and with a condition that the first contract is not connected to
the other one but each one of them should be independent in all its rights
and obligations.

72/4: The hedging of combined contracts risks is permissible through
combining contracts for the purpose of combination but not by a
condition or by including a contract into a contract, like the combination
between a sale and binding promise, Wakala (agency) and Murabaha.
Among the most important formulas of this hedging are what follows:
A. The combination of Murabaha and Musharakah through dividing the
investment portfolio into two parts: the first part is to invest in Murabaha
with creditworthy entities, at a fixed profit; and the second part is to
invest in Musharakah contract, such as trading shares, or real estate units,
and so on, and by this the hedging of capital is achieved through
Murabaha contract, with the possibility of loss in the second part.
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70/2: The hedging, in technical terminology, means the protection against
risks, and reducing their effects without restricting its concept to common
operations in financial markets, which are mostly based on riba (usury),
and exchanging risks.

70/3 : The Risk, in linguistic, means the probability of destruction, and
in financial terminologys, it is the probability of wealth destruction, or the
occurrence of a loss, or profit is missed or below expected, and the target
risk by this meaning is associated with economic activity. In Islamic
Shari’ah, authentication contracts such as mortgage, guarantee, and
others are mentioned to protect the two parties of the contract from the
risks of netting. And risks, in general, are uundesirable because they
expose wealth to destruction.

70/4 : The protection means the using of the available instruments for
preventing loss, decrease, or damage, and by this meaning, it is more
general than the capital guarantee, because the guarantee is the
commitment of a particular party to bear whatever the capital is incurring
of loss, damage, or decrease. But protection, in particular, is the
preservation of the capital, and this includes direct and indirect guarantee.
70/5: Hedging means, in general, the protection and preservation of
wealth against risks, and this comply with Maqasid al-Shariah (objectives
of Islamic law) in preserving wealth.

70/6: The Shariah ruling of hedging in the practical applications depends
on the extent of commitment of formulas and mechanisms of hedging in
its different forms, with Shariah controls, and this requires detailed
research and review regarding its extent of commitment to Shariah
controls.

ARTICLE 71: SHARIAH CONTROLS FOR HEDGING
FORMULAS AND THEIR METHODS

71/1: 1t i1s a must that hedging formulas should not involve or pave the
way to Riba (usuary), and they should not contain excessive gharar
(uncertainty) as this includes acquiring people’s wealth wrongfully.
71/2: The hedging formula should itself be permissible in Shariah.

71/3: The hedging formula must not lead to selling debts without its
nominal value and exchanging what is illicit as it has been observed in
the conventional financial markets.

71/4: The hedging formulas must not lead to selling abstract rights, like
selling options, and should not lead to netting prohibited commitment,
such as pay for guarantee.
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69/2: The rent in leasing of described benefits, cannot be due except by
enabling the lessee to obtain the benefit. If the lessee is not enabled to
obtain the benefit during the period agreed upon, rent does not become
due.

69/3: It is permissible in hiring services (which involve work) to pay
remuneration instantly; in installments; or deferred.

69/4: It is a must in described lease of benefits and services, to avoid selling
debt for debt, or “getting profit for no guarantee”, and “sale of non-
possessed’ which is prohibited.

69/5: 1t is not permissible to trade Ownership Sukuk of described
property benefits before identifying the property from which benefits, are
to be obtained.

69/6: 1t is not permissible to trade Ownership Sukuk of services that are
yet to be obtained from a described party before identifying the party
from whom the service will be obtained except by considering the
controls of disposal of debts, and if the party is identified the trading of
Sukuk is permissible.

69/7: 1t is not permissible to trade Sukuk that represent properties to be
manufactured and leasing it by a described lease, before the actual
commencement of manufactured property.

69/8: It is not permissible to issue Sukuk, or units of fund, or investment
fund, that comprise of properties, benefits, debts, and cash money if the
debts and cash money are separated from properties, benefits, the
administrative body, and the affiliated economic activity that generates
permissible cash money and debts. If the ownership of sukuk or unit’s
holders comprises the administrative body handling the economic
activity generating cash and debts, and became a Shariah and legal
independent entity, it is permissible to issue theses Sukuk or units and
trade them.

CHAPTER FOUR
THE HEDGING AND PREDOMINANCE CONTROLS

ARTICLE 70: HEDGING IN FINANCIAL OPERATIONS

70/1: The hedging means, generally, the covering, the prevention, or the
protection as defined by Fuqgaha (Shariah jurists). In financial
terminology, hedging means standardized procedures to manage risks by
controlling, minimizing, or eliminating, by transferring them to another

party.
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68/7: It is not permissible to sell an asset for cash conditioned that the
seller leases the same asset by a lease combined with a promise to own,
against the total of rent and price that exceeds the cash price, regardless
of whether such condition is explicit or implicit, because this falls under
prohibited “eena’ sale in Shariah, and hence, it is not permissible to issue
Sukuk based on this formula.

68/8: It is permissible to lease described properties that are yet to be
delivered, provided it is in conformity with Shari’ah rules of transactions,
and it is permissible to issue Sukuk on this basis, if there was a solution
for the two following issues:

(a) The ruling of rent postponement beyond the contracting session (majlis
al-aqd).

(b) The ruling of trading of described ljara Sukuk before defining the
rented property.

68/9: The trading of financial Papers (Sukuk, Shares, and investment
units) is ruled by the following:

(1) Ifthe assets of the paper are refined into money or debts, their trading
are subject to rulings on exchange.

(2) If the assets of the paper are refined into properties, benefits, or
rights, trading is permissible at the price agreed upon.

(3) If the assets of the paper are a mixture of money, debts, properties,
benefits, and rights, there are two cases:

a) If debts and money are attributable to what they should be attributed
to, and the financial paper embodies the ownership of what is attributed
to, it is permissible to trade the financial paper irrespective of the ratio of
debts and money to assets.

b) If debts and cash money are not attributable or the financial paper
does not embody the ownership, the trading is subject to rules of
“predominance” and dependency mentioned in articles 77-79.

(4) If the company or the project represented by the financial paper is
yet to start actual work, or it is under liquidation, trading is subject to
rules of predominance and dependency mentioned in articles 77-79.

ARTICLE 69: RULINGS OF DESCRIBED IJARA SUKUK
69/1: It is permissible in leasing of described benefits, to advance rent, to
install, and defer it.
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out the appropriate legal framework and suitable legal environment that
govern the securitization process through issuance of legislations that
support the diverse aspects of securitization processes in its diverse
aspects and achieve economic efficiency and Shari’ah credibility in
practice form.

ARTICLE 68: CONTROLS AND TRADING OF ISLAMIC SUKUK
68/1: The Islamic sukuk must fulfill Shari’ah objectives, regarding
enhancing development, supporting real activities, and establishing
justice between the two parties.

68/2: The contracts related to Sukuk must fulfill their suitability
regarding proof of ownership in Sharia and in law, and the consequent
capacity to act and bear the guarantee. These contracts must be free of
fraud and sham and must ensure the integrity of what it devolves to, from
Shariah point of view.

68/3: The Sukuk documents must contain necessary mechanisms for
controlling their application, ensuring their freeness from fraud and
sham, and rectifying any probable defect. It is a must to perform
periodical review to ensure appropriate use of the sukuk proceeds for
their issued specific purpose, and to ensure the application of all
contracts’ requirements as desired by Shari’ah.

68/4: The Islamic Sukuk should meet all major differences between them
and usurious securities regarding to the structure, the design and
composition, that are to be reflected in the marketing mechanisms and
pricing of Sukuk.

68/5: It is not permissible that the Mudharib, the partner or the agent to
pledge to offer any of the following:

(a) Purchase of the Sukuk or their assets at nominal or any other
predetermined value, which will lead to guarantee of the capital, or trade
present cash against more future cash, given that cases of infringement
and negligence are exceptional and cause guaranteeing of sukuk holders’
rights.

(b) Lending sukuk holders when actual return of sukuk is less than
expected, which lead to combining loan and sale, or lead to an interest-
bearing loan. It is permissible to form reserve out of profits to face
probable decrease in profits.

68/6: 1t is permissible to hedge against capital risks in case of sukuk and
others through cooperative or solidarity insurance that complies with the
rules of the pure Shari’ah.
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2. The Sukuk manager is a trustee and shall not guarantee the value of
Sukuk except in case of transgression or negligence, or violation of the
conditions of Mudharaba, partnership, or investment agency.

3. Sukuk should not be redeemed at nominal value, but the redemption
should be at market value, or at the value agreed upon at time of
redemption.

4. The tradability of Sukuk shall be committed by the following controls:
a. If Sukuk assets are still in cash money, the rulings of exchange should
be applied.

b. If Sukuk assets have been converted into debts, as is the case of
Murabaha, the rulings of debts control the Sukuk trade, which mean that
trading is prohibited, except for the same amount as a Hawala (transfer
by assignment).

c. If Qiradh (Mudharabah) capital became mixed assets of cash money,
debts, properties, and benefits, it is permissible to trade Qiradh Sukuk at
consensual price, provided that the majority is properties and benefits.
But, if the majority is cash money and debts, the Shariah rulings
mentioned in articles 77-79 shall be considered.

d. The trading transactions should be registered in the books of the
issuing party, in all cases.

67/4: It is not permissible to use the permissibility of Islamic
securitization as a pretext for securitization and trading of debts like
transferring an investment fund activity into trading of debts that was
originated by goods and keep some of the goods in the fund as a trick for
trading.

67/5: The Islamic Shari’ah can cater for all novalties, can find solutions to
everything that emerge, and can make judgment on everything that comes
up. The Islamic sukuk constitute an innovative of a Shari’ah financing tool
that cater for great economic capabilities, where there are many areas of
application of Sukuk, some of them are utilizing them as an effective
monetary policy instruments, financing Islamic Banks resources,
investment of their liquidity surplus, building Awqaf properties, financing
government projects, and the possible utilizing in temporary privatization
given that the return of all Sukuk is from income generating assets. It is
essential to have a legal framework for securitization process which is
one of the basic ingredients that play a vital role in securitization operations
success. The legislative bodies in OIC member countries are invited to find
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the contracts with the sub-lessees, it is not permissible to issue these
Sukuk because they represent debts of the issuer due by the sub-lessees.
66/8: The issuer or manager of the I[jarah Sukuk should not guarantee the
Sukuk principal value or its return, and in case of total or partial damage
of the leased properties, the loss is to be borne by the Sukuk holders.

ARTICLEG67: INVESTMENT BY ISSUANCE OF ISLAMIC SUKUK
67/1: The conventional securitization is the transformation of debts into
financial papers (bonds) that are equal in value and tradable. These bonds
present for their holders an interest-bearing debt in front of the issuer, and
they are strictly prohibited to be issued or traded in Shari’ah.

The securitization (Islamic Tawreeq) is an issuance of financial
documents or certificates that are equal in value constituting common
shares in the ownership of assets (properties, benefits, rights, or a mixture
of properties, benefits, cash money, and debts), either existing or to be
established by the issuance proceeds, and they must be issued according to
a Shari’ah contract and comply with its rulings.

67/2 : The Islamic Sukuk are Characterized by the Following :

(1) Sukuk constitute common shares in a real ownership.

(2) Sukuk are issued according to a Shari’ah contract and comply with
its rulings.

(3) Absence of guarantee by manager (the Mudharib, or an agent, or a
managing partner).

(4) Sukuk are to participate in the entitlement of profit as per the ratio
agreed upon and are to bear the loss equal to the portion Sukuk represent.
The Sukuk holders shall not get a predetermined ratio of the Sukuk
nominal value as profit or get a lump sum amount profit.

(5) Sukuk are to bear entire investment risks.

(6) Sukuk are to bear all burdens and consequences ensuing from the
ownership of the assets embodied in Sukuk, whether the burdens are
investment expenses, or a depreciation in value, or maintenance expenses,
Or insurance premiums.

67/3: The Islamic Sukuk shall comply with the following rulings:

1. It is not permissible that sukuk manager pledges to lend sukuk holders
or make donations when actual profit falls below expected profit, and it
is his right-after result of investment is apparent-to donate by the
difference, or to lend it because if such an act becomes a custom, it is
considered as a pledge.
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considered in the contract.

ARTICLE 66: INVESTMENT BY ISSUING IJARAH SUKUK
66/1: The Ijarah Sukuk is based on the concept of “securitization” which
refers to the issuance of tradable securities based on an investment
project of income-generating. The objective of [jarah Sukuk is to transfer
the properties and usufructs of a lease contract to securities (Sukuk) that
can be traded in secondary markets. Therefore, [jarah Sukuk are defined
as “securities of equal values representing common shares in the ownership
of properties or usufructs that has income.”

66/2: The Ijarah Sukuk do not represent a specific amount of cash money,
and they are not a debt on a certain party — being a natural or legal entity-
but it is a financial security represents a common portion (share) of
ownership of a usable property such as a building, an aircraft, a ship; or
a group of usable properties — similar or different — if it was leased and
generate income decided by the lease contract.

66/3: The Ijarah Sukuk can be named, which means they carry the names of
their owners, and the ownership is transferred by booking in a certain
register, or by writing the name of the new owner on itself whenever the
ownership is transferred. The [jarah Sukuk may be Sukuk of the bearer,
where ownership is transferred by handing over.

66/4: It 1s permissible to issue and trade the Sukuk representing
ownership of leased properties, - if satisfying the properties conditions
which permit their leasing — as a building, an aircraft, or a ship, if the
Sukuk represents ownership of real leased properties that would generate
defined known income.

66/5: It is permissible for the owner of Sukuk to sell them in the
secondary market to any buyer at a price mutually agreed upon regardless
of whether this price is equal to, less than, or more than the purchase
price, because prices of properties are governed by the market factors
(supply and demand).

66/6: The owner of Sukuk is entitled to his share of return — the rent— at
the due dates indicated in the prospectus of issuance, reduced by the costs
and expenses bearded by the lessor as per the lease contract rulings.
66/7: 1t is permissible for a lessee who has the right of sub-leasing, to
issue Ijarah Sukuk representing common shares in the usufructs that he
owned by leasing to sub-lease, provided that these Sukuk are issued
before signing the contracts with sub-lessees, whether the rentals are
equal to, less than, or more than the first one. But if the lessee had signed
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the Mugharadhah sukuk to contain a promise to sell, and in such case,
sale must not be concluded except by a contract at a value defined by
experts and agreed upon by the two parties.

65/10: It is not permissible that the prospectus of issuance, or the
Mugharadhah Sukuk issued pursuant to it, to contain a text that the
participation in profit is possible to be canceled. If such text exists, the
contract is null because of these consequences:

a. It is not permissible to make a condition of a certain amount of profit
for the Sukuk holders or for the owner of the project in the prospectus of
issuance, or in the Mugharadhah sukuk issued pursuant to it.

b. The subject matter of distribution is the profit, as per its meaning in
Shari’ah, which is the amount in excess of the capital, and not the
revenue or the yield, and the amount of profit is known by either the
“Tandheed” (liquidation) or by the evaluation of the project in monetary
terms, and what is in excess of capital at the time of “Tandheed” or
evaluation is the profit to be distributed between the sukuk holders and
the Mudharib, according to the terms of the contract.

c. The profits and losses account of the project must be prepared and
published in addition to be available for Sukuk holders.

65/11: The profit is due when realized, is owned when liquidated or
evaluated, and is not obliged except by dividing it. It is permissible for a
project earning revenue or yield, to distribute its yield, and what is
distributed to the two parties of the contract before liquidation
(Tandheed) is considered as amounts paid on account.

65/12: It is permitted to have a text in the prospectus of issuance to deduct
a defined percentage, at the end of each period, out of the share of sukuk
holders’ profits in case of periodic liquidation, or from their shares in the
revenues or yields that are distributed on account, and this is to be made
as special reserve to face the risk of capital loss.

65/13: It is permissible to have a text in the prospectus of issuance or in
the Mugharadah Sukuk, to have a promise of a third party, independent in
his personality and obligations, from the two parties of the contract, to
donate, free of charge, an amount to meet losses in a given project,
provided such commitment is independent from the Mudharaba contract,
meaning that his fulfillment of his obligations is not a condition of the
enforcement of the contract and its rulings between its parties, and thus
Sukuk-holders or the mudharaba manager shall not argue for the nullity of
mudharaba or refraining from fulfilling their obligations due to the donor's
failure to fulfill what he donated on the pretext that this obligation was
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exchange must be applied.

2. If the Qirad capital turns into debts, rules of dealing with debts are
applicable in trading Mugharadhah Sukuk.

3. If the Qirad capital is converted into mixed assets of cash, debts,
properties, and benefits, Mugharadhah Sukuk is permissible to be traded
at the price agreed upon provided that the majority is properties and
benefits. If the majority is in cash and debts, the special shariah rulings
of trading mentioned in the clauses 77-79 are applicable, and in all cases,
all trading must be registered and recognized in the books of the issuing
party.

65/5: The Mudharib (Mudharabah manager) is the one who receives the
subscribed Sukuk funds to invest and to establish the project, and he does
not own in the project except by the amount he subscribed by buying
some Sukuk, so he is a capital owner by what he subscribed, in addition,
the Mudharib is a partner in the realized profit in accordance with his
defined share in the prospectus of issuance, and his ownership in the
project is based on this, because the” Mudharib ” responsibility about the
subscribed funds of Sukuk, and the project assets, is that of a trustworthy
which does not guarantee except under Shari'ah rulings of guarantee.
65/6: It is permissible to trade the Mugharadah Sukuk in financial stock
markets if the trading controls and shariah rulings are considered in
accordance with the supply and demand circumstances, and subject to the
will of contractors.

65/7: 1t is permissible that the Mugharadhah Sukuk to be traded by the
issuing party through making an announcement or an offer to the public,
in a periodical defined period to purchase these Sukuk from the profits
of Mudharabah at a fixed price, preferably defined by people of experts,
in line with the market circumstances and the financial status of the
project. It is also permissible to announce such obligation by a non-
issuing party, to purchase the Sukuk using its own funds mentioned
above.

65/8: It is not permissible that the prospectus of issuance or the
Mugharadhah Sukuk to contain a text that the manager of Mudharaba
guarantees the capital, or a certain profit, or a profit relative to the capital,
and if such text is there explicitly or implicitly, the guarantee condition
is voided, and the Mudharib is entitled to a profit of a similar Mudharaba.
65/9: It is not permissible that the prospectus of issuance or the
Mugharadhah sukuk pursuant to it, to contain an obligating text to sell,
even if it is conditional or added to the future. But it is permissible that
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c. The determination of profits of the Musharakah parties should be by
common ratios, and it is not permissible to make a condition of a lump
sum profits, or a percentage of the subscribed amount.

d. The contracts, and obligations related to the Musharakah should be
separated.

e. Preventing a text giving the right to one of the two partners, to get
back what he subscribed with (finance).

Article 65: INVESTMENT BY ISSUING MUGHARADHAH
SUKUK

65/1: The Mugharadhah uk are an investment instrument based on
dividing the capital of the Mugharadhah (Mudharabah) by issuing
ownership sukuk of Mudharabah capital, based on units of equal values,
and registering them in the name of their owners, as owners of common
shares in the Mudharabah capital and what is to be transferred to it in
proportion to each one's share therein. It is preferable to name this
investment instrument as Mugharadhah Sukuk.

65/2: The Sukuk certificates must represent the ownership of a common
share in the project that these sukuk had been issued for its establishing
and financing, and this ownership remains valid throughout the project
from its beginning to its end, which confers all rights and privileges
considered in Shari'ah for the owner over his ownership, like sale,
donation, mortgage, inherit, and others, noting that these sukuk represent
the Mudharabah capital.

65/3: The contract of Mugharadhah Sukuk is concluded on the basis that
terms of contracting are defined in the prospectus of issuance, that the
offer is expressed by subscription, and the acceptance is expressed by the
approval of the issuing party. The prospectus of issuance must include
all data required in the "Qirad” contract (The Mudharaba) in Shari’ah,
such as information about the capital nature, the distribution of profits,
and special conditions of the issuance, given all conditions are
compatible with Shari ‘ah rulings.

65/4: The Mugharadhah Sukuk are tradable at the end of the defined
subscription period, since this is allowed by the Mudharib at the issuance
of Sukuk, and considering the following controls:

1. If the Qirad capital, collected after subscription and prior to starting
the business with the assets, is still cash, trading Mugharadhah Sukuk is
considered an exchange of money with money, and rulings of money
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CHAPTER THREE
MODES OF FINANCING AND INVESTMENT BY
PARTICIPATIONS

ARTICLE 64: FINANCING BY DIMINISHING MUSHARAKAH
64/1: The Diminishing Musharakah (participation) is a new transaction
involving partnership between two parties in an income-producing
project, in which one party undertakes to, gradually, purchase the share
of the other, regardless he pays for this from the income of his share, or
from any other sources.

64/2: The Diminishing Musharakah is based on concluding a contract
between two parties, in which each of them subscribes a share in the
capital of the partnership, by cash, or by in kind assets after being
evaluated, and they specify the way of profit distribution, provided that
each party bears the loss (if incurred) commensurate to his share in the
partnership.

64/3: The Diminishing Musharakah is characterized by having a binding
promise of only one party to own the share of the other party, provided
that the other party has the option by concluding a sale contract when he
owns each part of the share, and even by exchange of offer and
acceptance notifications.

64/4: 1t is permissible for a partner of the Musharakah to rent a share of
his partner against a specific rent for a specific period, and the two
partners will continue to be responsible towards the basic maintenance as
per their respective shares.

64/5: The Diminishing Musharakah is permissible if it adheres to the
general rulings of companies, given that the following controls are
considered:

a. No pledge of one of the two partners, to purchase the share of the other
partner for the same value of the share at the time of establishing the
company, because this is guaranteeing the share of a partner by his other
partner, but the price of the sold share is to be determined at market value
in the date of sale, or to be mutually agreed upon at sale.

b. There should be no condition of burdening one of the two parties the
costs of insurance, or maintenance, and all expenses, but to be a burden
on the Musharakah account, as per respective shares.
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ARTICLE 62: FINANCING BY TAWARRUQ

62/1: The Tawarrug, in Fugaha’ terminology, is buying a commodity by a person
(The Mustawriqg) for a postponed price, who sells it to someone, other than that
who sold it, at a cash price which is in most cases, lower than the purchase
price, to obtain cash. The Tawarrug in this form is permitted in Shari’ah
if it satisfies Shari’ah acceptable conditions of sale.

62/2: The Structured Tawarrug, in contemporary terminology, is buying
a commodity at a postponed price, from local or international market or
alike, by a person (The Mustawriqg), and then the seller (the financer)
arranges selling of this commodity, either directly or through an agent or
in collusion with the buyer (The Mustawriq), at a cash price, which is in
most cases lower than purchase price.

62/3: The Inverse tawarrug is the same form of structured tawarrug
except that the Mustawrig is the institution, and the financer is the client.
62/4: The structured and the inverse tawarrug are both not permissible
because they involve explicit, or implicit, or customary collusion
between the financer and the finance seeker (The Mustawrig) by
circumvention for obtaining the present cash for more amount of cash in
the future, which is Prohibited riba (usury).

ARTICLE 63: FINANCING BY BUILD, OPERATE AND
TRANSFER

63/1: The build, operate, and transfer contract is an agreement between
landowner or his representative and a financer (Project Company) to
establish and mange an enterprise by the financer who will be entitled to
its full returns, or as per agreement, for a specific period during which he
redeems his capital investment and achieves a reasonable return, and then
to transfer this enterprise in its desired operational form.

63/2: The build, operate, and transfer contract is a new created contract
seems to be similar in some of its forms to forms of contracting and tools
of investment known in Islamic jurisprudence, but it may not conform to
any of them.

63/3: It is permissible to use the build, operate, and transfer contract in
renovation of Awgqaf properties and public facilities.
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because this is a sale of debt for a debt.

60/9: The contract of Salam is considered, in our contemporary time, as
a highly effective financing instrument in Islamic economics and in the
activities of Islamic banks, given its flexibility and responsiveness for the
various needs of financing for short, medium, or long terms, for the needs
of various and multiple segments of customers being producers,
agrarians, manufacturers, building contractors, or traders, and for
offering finance for expenses of operations and other capital expenses.
60/10: The Salam contract is suitable to finance various agricultural
operations, by which an Islamic bank deals with farmers expected to own
the commodities in harvest season, either from their own crop or from
that of others, which they may purchase and deliver if failed to deliver
out of their crops, and the bank would thus extend to them by this finance
a great benefit and let them avoid the financial deficit problem in
achieving their products.

60/11: The Salam contract may be used in financing the agricultural and
the industrial activities, particularly financing the early stages to produce
and export the goods and the marketed products, by buying them in
Salam mode and remarketing them at profitable prices.

60/12: The Salam contract may be applied in financing handicraftsmen,
small agricultural producers, and manufactures by providing with the
production needs in the form of tools, equipment, or raw material as a
Salam capital against having some of their products and remarket them.

ARTICLE 61: FINANCING BY ISTISNA’A

61/1: The Istisnaa (manufacturing) contract plays an important role in
stimulating the industrial sector, and in opening vast opportunities for
financing and promoting Islamic economics. It is a contract applicable for
work and described properties, and is binding on both parties if it meets
the following requirements and conditions:

a) lindicating the type, the amount, and required descriptions of the
manufactured property.

b) Indicating the period to deliver.

61/2: It 1s permissible in Istisna’a contract, the postponement of the total
price, or the split of it into defined installments for specific dates.

61/3: It is permissible that the Istisna‘a contract includes a penalty
condition if agreed by the two parties, subject to the case of force
majeure.
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during the period, against the market price at the end of lease period.

C) A lease contract that enables the lessee to benefit from the leased
property against a specific rent and for a specific period, along with a
promise to sell the leased property to the lessee conditioned by paying
the rent in full, against a price they will agree upon.

D) A lease contract that enables the lessee to benefit from the leased
property against a specific rent and for a specific period, along with an
option offered by the lessor to the lessee to own the leased property in
any time he likes, conditioned that the sale will be concluded in its time
by a new contract and with the market price or as per an agreement then.

ARTICLE 60: FINANCING BY SALAM

60/1: The Salam contract covers all commodities which is permissible to
sell and can make control on their specifications and imputable as a debt,
whether they are raw materials, agricultural products, or manufactured
goods.

60/2: It is a must to define a certain time for Salam contract either by
linking it to a specific date or link it to an event that is happening
certainly, although the date of its occurrence may vary slightly but does
lead to a conflict such as harvest season.

60/3: The basic rule is the advance payment of Salam capital in the place of
contract “Majlis”, and it is permissible to delay it for two or three days
even as a condition, given that the period of delay should not be equal or
more than the defined time of Salam.

60/4: 1t is allowed for the purchaser to ask for a guarantor or a mortgage
from the seller.

60/5: It is permissible for the purchaser to exchange the Salam goods by
other thing — except cash- after the maturity date, whether the exchange
would be of the same nature or not, since there is no confirmed text or
consensus prevent such thing, and this is conditioned that the substitute
is suitable for being the Salam goods against the Salam capital.

60/6: If the seller fails to deliver the Salam goods on maturity date, then
the buyer has the option to wait for the availability of Salam goods, or to
cancel the contract and get his capital back, and if his failure was because
of insolvency, he should be delayed until the time of ease.

10/7: The penalty condition is not permissible because of late delivery of
Salam goods because it is considered a debt, and the increase condition
because of delaying loans is not permissible.

60/8: It is not permissible to consider a loan as a capital for Salam deal,
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period.

59/3: The controls for permitting the form of lease-to-own contract are:
First: Having two separate contracts that are totally separated from each
other in timing, so that concluding the sale contract will come after the
lease contract, or having an ownership promise at the end of the lease
period. The rulings are the same for option and promise.

Second: The leasing shall be a real one and not a covering of the sale.
59/4: 1t is a must in the lease-to-own contract that the guarantee of the
leased property is the responsibility of the owner, not the lessee, and by
this the lessor bear the loss that is not caused by misuse or negligence of
the lessee, and the lessee will not be obliged for anything if the benefit is
lost. If the contract includes insurance of the leased property, the
insurance should be an Islamic cooperative noncommercial, and the
lessor owner will bear the cost not the lessee.

59/5: 1t is a must to apply the rulings of leasing (Ijara) throughout the
lease period on the lease-to-own, and the rulings of sale when owning the
property.

59/6: The lessor and not the lessee, in the lease-to-own contract should
pay for the non-operating maintenance expenses, throughout the lease
period.

59/7: The following forms of lease-to-own contract are Prohibited:

A) A lease contract ends with the ownership of the leased property
against what the lessee paid of rent during the defined period, without
signing a new contract, which implies that the lease will be turned
automatically into sale at the end of the period.

B) A lease of a property against a specific rent, for a specific period, and
coupled with a sale contract to the lessee conditioned by paying all the
rent agreed upon during the defined period, or by paying at a certain time
in the future.

C) A real lease contract attached with a conditioned option sale for the
interest of the lessor and deferred to a defined long term (the end of the
leasing contract period).

59/8: The following forms of lease-to-own contract are permissible:
A)A lease contract that enables the lessee to benefit from the leased
property against a specific rent and for a specific period, along with a
separate gift contract of the property to the lessee conditioned by paying
the rent in full, or with a gift promise after full payment of the rent.

B)A lease contract with an option by the owner for the lessee to purchase
the leased property, after the full payment of the due rental installments
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ARTICLE 58: MURABAHA FINANCING FOR PURCHASER
ORDER

58/1: The Murabaha sale for purchase orderer is permissible if done of a
commodity after being owned by the ordered person, and being captured
as per Shari'ah requirement, given that the ordered person will be
responsible of the damage before delivery, and the consequence of
returning the commodity after delivery because of concealed defects, and
alike reasons justifying the return, in case the sale conditions are prevailed,
and the impediments are absent.

58/2: The unilateral promise that is initiated by the purchase orderer or by
the ordered seller is religiously binding except for an excuse, but It is
juridically binding if based on a reason, and the promised party did bear
a cost because of the promise. The impact of the binding of the promise
is to fulfill the promise, or to compensate for the real loss caused by the
non-fulfilling of the promise with no excuse.

58/3: The mutual promise initiated by the two parties of a contract is
permissible in Murabaha sale provided that the option is given to one or
both parties, and in the absence of such an option, it is not permissible,
because the binding mutual promise in Murabaha sale, is like a sale by
itself, where the seller is required to be the owner, so there is no violation
of the Prophet’s (PBUH) prohibition of man selling what he does not
have.

ARTICLES59: LEASE-TO-OWN FINANCE

59/1: It is better and sufficient to replace the lease-to-own forms
by other alternatives, some of them are the two following
alternatives:

First: Installment sale with getting adequate guarantees.

Second: The lease contract where the owner gives the lessee, after
completing all the due rental installments within the period, the option of
one of the following matters:

« Extension of the lease period.

- Termination of the lease contract and return of the leased property to its
owner.

« Purchasing the leased property by the market price at the end of the
lease period.

59/2: The control for preventing the lease-to-own contract, is that two
different contracts are applicable at the same time on one property in one
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the present price, and it is permissible to mention the sale price in cash
and the price in installments for a certain period, and the sale is not valid
except with the two party’s confirmation about cash or deferred sale. If
sale took place with hesitation between cash and deferred sale, and a
confirmed agreement is not decided on one specified price, this is not
permissible.

57/3: it is not permissible, in deferred sale, to specify installment interest
in the contract separated from the present price, so it will be related to
the period, whether the two parties agree on an interest rate, or they relate
it to the current interest.

57/4: if the buyer debtor delays the payment of installments at the
specified date, it is not permissible to oblige him to pay an increase over
the debt by a pre-condition or without a condition, because this is
prohibited “Riba”.

57/5: it is prohibited for a solvent debtor to delay the payment of due
installments, and even though it is not permissible in Shari'‘ah to
introduce a compensation condition in case he delays the payment.

57/6: 1t is permissible in deferred sale, the seller makes a condition that
all installments become due before its dates if the debtor delays the
payment of some of them, provided that the buyer had agreed to this
condition at contracting.

57/7: The seller has no right to keep the ownership of the sold commodity
after sale, but it is permissible for him to make a condition that the buyer
shall mortgage the sold commodity with him to secure his right of
receiving the deferred installments.

57/8: 1t is permissible to reduce a deferred debt if paid before its date,
whether by the request of the creditor or the debtor (pay less before due),
and this is not considered a prohibited Riba if it is not agreed before, and
as long as the relationship between the creditor and the debtor are
bilateral, but If a third party is part of this it is not permissible because
the rule of discounting commercial papers will apply.

57/9: Tt is permissible for both parties of debt to agree that all installments
shall be due if the debtor refuses to repay any one of the due installments,
given he is not insolvent.

57/10: If a debt is considered due because of the death of a debtor, or
because of bankruptcy or procrastination, it is permissible in all these
cases, to reduce the debt, by consent, if paid before its dates.
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55/11: The operations of Foreign Trade Financing are required to apply
the same concepts applicable to future sales in installments.

55/12: It is prohibited for the Bank to protect the real value of its assets
against the effects of currencies fluctuations thorough using the interests
generated by its deposits. Therefore, those interest amount should be
spent on general welfare, such as training, research, providing relief
tools, providing financial assistance to member countries, offering
technical assistance to them and to academic establishments, institutes,
schools and to what is associated with spreading Islamic knowledge.

ARTICLES6: MUTUAL PROMISING AND COLLUSION IN
CONTRACTS

56/1: In principle, mutual promises from two parties are binding
religiously, but they are not so legally.

56/2: The mutual promises from two parties in a contract are not
permissible, and this is considered as a ccircumvention on Riba (usury),
like collusion of 'Inah (a sale and resale without delivery to raise cash
money) or like the mutual promises for sale and advances.

56/3: it is permissible that the mutual promises can be made binding
either through government regulations, or by mutual consent of the two
parties in the agreement that mutual promises are binding upon both
parties, especially in cases where it is not possible to conclude a sale
contract because the commodity is not in the possession of the seller,
while there is a general need for obligating the two parties by law or
others, or by international trade traditions as in the case of Letter of Credit
to import commodities. The binding mutual promises indicated in the
said cases, do not take the situation of future sale so the ownership of
commodities is not transferred from the seller to the purchaser, and the
price is not due on him, and the sale is not concluded except in the agreed
time by offering and acceptance. If any of the two parties fails to honor
his promise in the case referred to in the said cases, he can be forced by
a judiciary to conclude the contract or bear the actual real loss that falls
on the other party due to breach of promise, but not to include any
opportunity cost.

ARTICLE 57: INSTALLMENT SALE FINANCING

57/1: The installment sale is permissible in Shari’ah even if the deferred
price exceeds the advance price.

57/2: 1t is permissible to increase the deferred price of a commodity over
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CHAPTER TWO
FORMS OF DEBT FINANCING

ARTICLE 55: THE ISLAMIC DEVELOPMENT BANK
FINANCINGS

55/1: 1t is permissible to charge a fee for loan services offered by the
Islamic Development Bank (IsDB) if this is within the limit of the actual
expenses, and any fee in addition to the actual service-related cost is
prohibited (haram) because it is considered as Riba (usury).

55/2: The IsDB promise to lease the equipment to the client, after the
bank has owned it, is acceptable in Shari’ah.

55/3: The IsDB appointment of one of its clients as its agent, for the
purchase, in the name of the bank, of equipment and tools, of given
specifications and price, with the intention for the Bank to lease the
purchased items to this client after the agent has received them, is a valid
agency appointment in Shari’ah. It is preferable that the purchasing agent
be different from the beneficiary client if this can be easily met.

55/4: The lease contract should be concluded after actual acquisition of
equipment and should be conducted by a separate contract than the
agency contract and the promise.

55/5: The promise to donate the equipment at the end of the lease period
is permissible by a separate contract.

55/6: The liabilities of damage and defects are on the bank as owner of
the equipment, unless it is due to Infringement and default of the lessee,
and in this case, the liability will fall on him.

55/7: The insurance expenses with Islamic Companies, as much as
possible, is to be borne by the Bank.

55/8: The IsDB promise to sell the equipment to the client, after the bank
has owned it, is acceptable in Shari'ah.

55/9: The appointment, by IDB, of one of its clients as its agent, for the
purchase, in the name of the bank, of equipment and tools, of given
specifications and price, with the 'intention for the Bank to sell the
purchased items to this client after the agent has received them, is a valid
agency appointment in Shari’ah. It is preferable, that the purchasing
agent be different from the beneficiary client, if this condition can be
easily met.

55/10: The Sale contract should be concluded after actual acquisition and
reception of the equipment and should be conducted by a separate
contract.
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54/4 : 1t is not permissible to consider the guaranteeing of the bank as a
conditional Mudharib for its violation of the requirement of Mudharabah
contract.

54/5 : The burden of proof in the loss lawsuit is transferred to the bank,
contrary to the original situation, provided that there are evidences
contradict to the original claim of non-infringement. Following are
supports to the applying of this concept :

A. If people custom is not to accept the saying of Mudharib (the bank)
until he establishes evidence on the sincerity of his claim of non-
infringement and negligence.

B. The accusation is approved against the trustee means that the
Mudharib is mostly lying about his claim of not committing infringement
or default.

C. The interest is approved that the transfer of the burden of proof to the
Mudharib (the bank) is protecting the assets of investors from losses
when the Mudharib claims, or when the investors assets are damaged.
54/6: It 1s permissible for the Mudharib bank to donate part of its profit
share without a condition in the Mudharaba contract.

54/7: The determination of responsibility about bank abuse of investing
the assets of investment accounts, is entrusted with bodies in charge of
this including:

(1)Supervisory bodies like central banks, whether an Islamic financial
institution, or a conventional institution that have committees specialized
in Islamic banking business.

(2)Centers of reconciliation, arbitration, and conflict resolution such as
the Islamic International Center for Reconciliation and Arbitration in
Dubai.

(3)Auditors of accounts according to what is settled in auditing
profession. According to Accounting Standard No. (5), issued by the
Accounting and Auditing Organization for Islamic Financial Institutions
(AAOIFI) — Babhrain, this responsibility is considered as a part of the
responsibilities of the external auditor, and this task can also be assigned
to the Shari’ah Supervisory Boards.

54/8: Compensation for losses in investment accounts should be confined
to actual loss, whether the loss is total or partial, without guaranteeing
the lost profit (opportunity cost), because it is just an unrealized
expectation.
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his performance of obligation should not be a condition for the
enforcement of the contract and its rulings on its parties. Thus, the
investors and the manager of the Mudharaba cannot claim, in case of his
failure, that Mudharaba is null, or they abstain to fulfil their obligations
because of his obligation was considered in the contract.

ARTICLE 54: BANK GUARANTEEING THE INVESTMENT
RISKS

54/1: The bank guarantee means that the bank bears the consequence of
total or partial damage(loss) of funds of depositors, and investment
accounts owners.

54/2: The bank performs like either one of:

1. A guarantor, which means holding funds for ownership, or for the
benefit of the holder, such as: a purchaser, a recipient of purchase price;
a mortgagee, extorter, owner, and borrower. The guarantee role of banks
accounts includes the current accounts.

2. A trustee, which means holding funds as an agent but not as an owner
by permission of the owner, like, deposit keeper, lessee, partner,
Mudharib, waqf manager, guardian, and the like. Islamic Bank accounts
that fall under this type are investments deposits

54/3: 1t is not permissible for a bank as Mudharib to guarantee damage
(loss), partially or totally, of investment accounts except in case of
infringement, or negligence, or breach of conditions as required by
general rules of Shari’ah. The following are cases of infringement:
(1)Noncompliance of the bank with Shari’ah controls stipulated in
contracts and agreements of opening the different types of investment
accounts.

(2)Violation of banking and commercial regulations, laws, or practices
issued by supervisory bodies responsible of regulating banking business,
unless such regulations, laws and practices contradict with rules and
principles of Islamic Shari’ah.

(3)Failure to conduct sufficient financial feasibility studies for clients
(4)Selection of the unsuitable modes and mechanisms for operations.
(5)Failure to follow directives and procedures approved in the bank.
(6)Failure to obtain sufficient collaterals, as per normal practice
applicable in this regard.
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represent the assets, so as to keep them in its custody, and prevent the
Mudharib from disposing of them contrary to the Mudharaba conditions if
this is allowed in the articles (the institution and the Mudharaba) so that
participants are aware given that investment custodian would not
interfere in the decisions, but only to preserve and to verify adherence to
the Shari’ah and technical requirements.

53/3: It is permissible in Shari’ah to set up a rate of expected profit and
stipulate that if realized profit exceeds that rate the Mudharib shall be
entitled to a specific share of this increment, and this shall be after
specifying the share of each party in the profit regardless of its amount.
53/4: When a legal person, such as banks and financial institutions,
manages the Mudharaba that legal person is the Mudharib, regardless of
any change that might take place in the general assembly, board of
directors, or the executive management. The relationship between Arbab
Almal (assets owners) and the Mudharib shall not be affected by such
changes if they are in conformity with the declared governing rules of
joint Mudharaba. Also, the Mudharaba should not be affected by the
merger between the legal person who manages it and another legal
person. However, if one branch of the institution that manages the
Mudharaba becomes independent and obtains its own legal personality
Arbab Almal will have the right of exit from the Mudharaba, even if its
period has not yet expired.

53/5: If the legal entity manages the Mudharaba through its employees
and workers it should bear their expenses as well as all other indirect
expenses because such expenses are supposed to be covered by the profit
share earmarked for the Mudharib. The Mudharaba should not bear
except the direct expenses that belongs to it, and the expenses of tasks
that are not required to be done by the Mudharib, such as help it solicits
outside the Mudharib’s staff.

53/6: The Mudharib is a trustee, and he does not guarantee loss or
damage, except in case of misconduct or negligence, which include
violation of Shari’ah conditions or decided restrictions of the investment
which are the basis of joining Mudharaba, and this applies for individual
as well as joint Mudharaba and does not change by a claim that it is like
joint [jarah, or by conditioning and pledging.

53/7: 1t is not prohibited for a third-party collateral, independent in his
personality and his entity, of the two parties of the contract, to volunteer
an amount of money free of charge to compensate a loss, given this
obligation is independent of the joint Mudharaba contract, meaning that
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Mudharabah and organize the investment, there would be no fear of
harming themselves, as each one percentage in capital is defined. And
this mixture increases the financial capacity for expanding in activity and
increasing profits.

52/5: In principle, Mudharaba is not a compulsory contract, and can be
terminated by either of its two parties, but there are two cases in which

the right of annulment does not prove, namely:(1) If the Mudharib has
already commenced his work, Mudharaba in this case becomes binding
till the time of actual or virtual liquidation, and (2) When the owner of
the assets (Rabb al Mal) or the Mudharib undertakes not to dissolve the
contract within a specific period, so they must honor the pledge, as the
dishonor will interrupt the investment process during that period.

52/6: 1t is not prohibited in Shari’ah for both parties to agree on timing
of Mudharaba, so it expires as its time expires, with no need for
termination by one of them, and the effect of timing is only to restrict
entering in new operations after the specified time limit and does not
prevent liquidation of the ongoing transactions.

52/7: It is not prohibited in Shari’ah to use the method of points in
distributing profits which is based on considering the asset amount of
each investor and its time duration in the investment, and hence the asset
entitlement for a share of profits commensurate to its respective amount
and time is the fairest way of delivering their dues to them. The joining
of investors in joint mudharaba by its nature, is an implicit acceptance to
forgive what is difficult to account for, and the nature of sharing is that a
partner benefits from the profit of the other partner, and this method does
not interrupt the sharing of profit and it is part of the consent of its results
of common proportions.

ARTICLE 53: MANAGEMENT OF JOINT MUDHARABAH:

53/1: It is not prohibited to select a volunteer committee of investors to
protect their rights, because the investors (Arbab Almal) have the rights
against the Mudharib that is represented in the declared investment
conditions by him and approved by them to join the joint Mudharaba and
observe the implementation of the agreed-upon Mudharaba conditions
without the interference of this committee in the Mudharib’s investment
decisions except by offering non-binding advice.

53/2: It is not prohibited to select an Investment custodian who is any
bank or financial institution of a high financial rating, experience and
solvency, entrusted with receiving the funds and the documents that
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forbidden by texts, and does not in the text meaning; therefore, it should
remain with the original permissibility.

51/6: The advantages that benefit both parties and are not related to
deposit and withdrawal transactions from a current account are not
permissible, like granting some banking services with differential prices
that are granted to others and related to currency rates, bank transfers
fees, safe deposit boxes rents, credits opening fees, credit cards, letters of
guarantee, and so forth, because they are part of a loan that gets a benefit.

ARTICLE 52: JOINT (MUDHARABAH)

52/1: Joint Mudharaba is Mudharaba (an investment contract) in which
several investors entrust, together or successively, a natural or legal
person to invest their assets, and mostly the investment manager
(Mudharib) is left free to invest in what he deems pursuing the parties’
interest, and he may be restricted to a special type of investment, with a
permission explicitly or implicitly to mix their or his assets together, and
sometimes Mudharib approves, for assets owners, to withdraw theirs
assets totally or partially subject to certain conditions.

52/2: The joint Mudharaba is permissible as it is based on what the
Shariah scholars (Fuqaha) have decreed that it is permissible to have
several assets owners, and to have Mudharib (the investment manager)
participating with them in the capital, as this form is not outside the
legitimate Mudharaba form, as long as it adheres to Shari’ah controlling
means decided for Mudharaba, with considering what is required by the
nature of sharing, so that it does not go outside Shari’ah requirements.
52/3: The investors in joint Mudharaba are all the assets’ owners (Arbab
al Mal), and the relation among them is sharing, including the manager
(Mudharib) when he mixes his assets with their assets. The party
entrusted to invest their funds is the Mudharib, whether he is a natural or
legal person such as banks, and financial institutions, and the relation
between him and the owners is Mudharaba (Qirad) since he is entrusted
to take investment decisions, management, and organizing, and if
Mudharib assigns a third party for investment, then it is a second
Mudharaba between the first Mudharib and who is entrusted for
investment, and is not a mediation between this party and Arbab al Mal
(owners of investment accounts).

52/4: It is not prohibited to mix assets of investors (Arbab al Mal)
together or with fund manager (Mudharib) assets because this is done by
consent explicitly or implicitly, and in case a legal entity undertakes the
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accounts or to continue using them. Banking advantages are, according
to the nature of their benefits and the intended purposes, of two
categories: those for the benefit of the customer-only, and those for the
benefit of both the bank and the customer.

51/3: The moral advantages represent benefits and services offered by
the bank to the customer, and there is no semi-financial premium added
to the amount of the deposit, such as service priority at the bank branches,
providing customers with a periodic guiding brochure, periodic account
statement, a solvency certificate, international ATM cards, and so forth.
These advantages are permissible because they are not considered a usury
(RIBA) financial addition which the bank is required to pay for the
customer in addition to the amount of the loan, but it is a form of
assistance offering by the borrower (the bank) to the lender (the
customer) to fulfil his financial rights, and this justifies using the concept
of continuity of ruling (Istisnaa) to establish the original permissibility
ruling, due to the absence of a prohibiting proof.

51/4: The material advantages represent the additional properties,
benefits, and funds in addition to the recorded amount in the current
account which shows what looks like a material premium against loans,
such as electric devices, electronic devices, and flight tickets, and so
forth. These advantages are not permissible whether they are conditional
or unconditional if they were because of lending, its amount, and its
timing, as it is considered a Riba addition that is obligatory to be paid by
the borrower to the lender in addition to the loan amount. But if they were
given to each new client gained by the bank - whether versed in the
current account or in account of Mudharabah, or in financing, etc.., they are
then considered expenses on advertisement and marketing, gaining
customers and clients, then they are permissible following the original
permissibility, providing that they are not associated with the loan, its
amount, and its duration.

51/5: The advantages given by the bank that are related to deposit and
withdrawal operations from the current account and the benefits are for
both parties are permissible, like cheque book and ATM card services
because it is an assistance offering from the borrower (the bank) to the
lender (the customer) to fulfil his financial rights, provided that the benefit
which the loan brings to the borrower is not for him alone but is for both
the lender and the borrower, and as it contains interest for both parties
without harming anyone of them, and Shariah does not forbid interests that
are unharmful in addition that this kind of advantages is not explicitly
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deposits (current accounts), or term deposits, or notice- deposits, or
savings accounts.

B. The deposits which are placed at committed banks to the rules of
Islamic Shari'ah, by an investment contract for a profit share, are
considered as Mudharaba capital, and hence are subject to Mudharaba
(Qiradh) rules in Islamic Figh, one of which is the non-permissibility for
Mudharib (the Bank) to guarantee the capital of Mudharaba.

50/3: The guarantee for call deposits (current accounts) are due to
borrowers (the bank shareholders) given they have exclusive benefit of
the profits deriving from their investment, and the depositors in
investment accounts are not associated in guaranteeing current accounts,
because they are associated neither in the borrowing nor in the profits
due.

50/4: Mortgaging deposits, is permissible, either being of call deposits
(current accounts) or investment ones and mortgaging their amounts can
only be through an arrangement precluding the account holder having
access to it for the whole mortgage period. If the bank operating the current
account is itself the mortgagee the amount must be transferred to an
investment account, so the guarantee is removed in view of the conversion
of the loan into a Qiradh (Mudharaba) and the account holder deserves the
account profits to avoid benefiting the mortgagee (Creditor) from the
appreciation of the mortgage value.

50/5: The distrain from the accounts is permissible if the bank and the
customer have so agreed.

50/6: Basically, the legitimate dealings is to commit to trust and honesty
by disclosing data to get rid of any ambiguity or deception, to reflect
reality, and to comply with Shari'ah perspective, and this for the banks is
given towards the accounts they hold, as their work is linked to presumed
credibility, and aiming to avoid deceiving the parties concerned.

ARTICLE 51: ADVANTAGES OF THE CURRENT ACCOUNT
51/1: the current account is a register of financial amounts submitted by
the customers to the bank — Islamic or conventional — with the right to
withdraw anytime, and by known means like cheques, bank transfers, and
direct monetary withdrawal. These deposited amounts are guaranteed by
the bank and used for its interest as it wills and as regulated by laws.

51/2: The banking advantages refer to additional rights granted by the
bank to current accounts holders to attract and encourage them to open
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percentage of the invested amount (the capital), because such act
involves guaranteeing the principal, which is contrary to the correct
Shariah directives, and it leads to cutting the profit and loss sharing which
is an implication of partnership and Mudharaba.

This unanimous position is well established and affirmed as there exist
no reports that dispute it, and in this regard Ibn Qudamah, in his book Al
Mughni (34/3), says: “Scholars of Knowledge from whom people
memorvize unanimously annulled Qirad (Mudharabah) if one of two or
both made a condition for himself to get a determined amount of money”
and Iljma’a is a stand-alone evidence.

CHAPTER ONE
CURRENT AND INVESTMENT DEPOSITS

ARTICLE 49: RULINGS ON BANKING INTEREST OF LOANS
49/1: Any increase or interest on debt, because of postponement of this
debt which has matured, but the debtor is unable to fulfill; or any increase
or interest on loan at the inception of contract, are two forms of usury
which is prohibited in Shari ‘ah.

49/2: The alternative which guarantees the cash flow and supporting the
economic activity in a form acceptable to Islam, is to perform
transactions in conformity with Shari’ah rulings.

49/3: The Academy invites Governments of Islamic countries to enable
establishment of the financial institutions in every Muslim country, to
maintain the needs of Muslims concerning so that a Muslim does not
have to live in contradiction between the demands of his faith and the
realities of his life.

ARTICLE 50: BANKING DEPOSITS (BANKS ACCOUNTYS)

50/1: The call deposits (current accounts) whether at Islamic banks or
interest- based banks, are considered as loans, by Figh perspective, since
the bank receiving these deposits is a guarantor, and is bound by Shari'ah
for returning them on call. This ruling on the loan is not affected by the
bank (the borrower) being solvency.

50/2: The bank deposits are of two categories depending on the type of
actual banking practice:

A. Deposits for which an interest is paid, as in the case of interest- based
banks, are usury loans and prohibited (haram) whether they are call
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increase or interest charged on a debt that fell due and the debtor failed
to repay it against its rescheduling, and any increment or interest on a
loan stipulated at the time of initiating the contract are Shari’ah-
prohibited Riba.”

4. The Islamic Figh Academy of the Muslim World League of Makkah
al Mukarramah in its Nineth Session held in the year 1406H/1986
affirmed that any money procured as interest is a prohibited Riba
according to Shari’ah.

5. The Ifta’a (establishing Shariah rulings) Committee of the Al Azhar
University, which emphasized the prohibition of returns on investment
certificates of type (A) & (B), for being interest-based loans.

6. The fatwa (Shari’ah opinion) of the former Mufti of the Al Azhar,
Sheikh Mohammad Sayed Tantawi in Rajab 1409H (1989) which stated
that “depositing funds with banks as well as lending them or borrowing
from them in any form, against predetermined interest is prohibited.

7. Added to all that are the fatwas of several Figh for such as: Figh
Academies of Islamic countries, fatwa committees, seminars, and
conferences, as well as fatwas of individual Figh scholars and experts in
the fields of economic and banking activities, throughout the Muslim
world. All these Shari’ah opinions constitute a clear consensus of
contemporary Muslim scholars that banking interest is prohibited; this
should not be violated or overlooked.

D. Deciding in advance the return on investment as a lump sum amount
or as a percentage of capital:

It is a well admitted fact that the interest-based loan contract differs from
the Shari’ah-based Mudharabah contract, as the profit and loss is for
borrower, whereas Mudharabah is a participation in return and bearing
loss when it happens because the Prophet’s (peace be upon him) said: “
The return is for guarantee” (Hadith narrated by Imam Ahmad and the
owners of Sunan with a correct reference) which means that the returns,
increments and appreciations, are permissible to be taken by who bears
the risk of damage, total destruction, or defects. From this Hadith, Figh
scholars derived the famous Figh Maxim that “Gain is for risk bearing”.
It is also reported that the Prophet (peace be upon him) “forbade a profit
that is not guaranteed” (narrated by the owners of Sunan).

There has been unanimity among scholars from all Figh schools, for
centuries, that it is not permissible to decide return on investment in
Mudharabah, and all forms of partnerships as a lump sum amount or as a
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deposits from the public as loans and limit their functions -as lawyers and
economists say— to interest-based borrowing and lending, and credit
creation through interest-based lending of deposited funds.

B. The Relationship between Conventional Banks and Depositors:

From the Shari’ah as well as the legal viewpoints, the relationship
between depositors and banks is a lending rather than an agency
relationship. This fact is also well-established by the rules and
regulations governing banks. This is so because investment agency is a
contract according to which one party delegates the other to invest an
amount of money that the principal still owns, against a specific lump
sum amount or a given percentage of the return on investment. In such
arrangement, Figh scholars are, unanimously, of the view that the
principal continues being the owner of the invested capital, and therefore
he is entitled to its return (Ghunm) and should bear its loss (Ghurm), and
the agent is entitled to the wage stipulated in the agency contract, if the
deal is a wage-based agency. Accordingly, conventional banks are not
agent of the depositors in investing their funds, because such funds are
given to the conventional bank as loans guaranteed by the bank, and
therefore the bank owns the right to dispose of them the way it likes, and
it is committed to their repayment. In Shari’ah, a loan must be repaid in
its same amount, without any stipulated increment.

C. Conventional Banks’ Interest is of prohibited Riba in Shari’ah:
Interest on bank deposits is a Shari’ah prohibited Riba, as per the texts of
the Qur’an and the Sunnah. This fact has been well affirmed by several
resolutions and Fatawa (Shari’ah ruling) since the second Islamic
Conference of the Islamic Research Academy, held in Cairo in Muharram
1385H (May 1965), and attended by eighty-five most renowned Figh
scholars and representatives of thirty-five Islamic countries. That
conference mentioned in the first item of its resolutions that: Interest on all
types of loans is a prohibited Riba. Several other resolutions and
recommendations of numerable conferences followed including:

1. The First International Conference on Islamic Economics, held in
Makkah Al Mukarramah, in 1396 H (1976) which was attended by more
than three hundred Figh scholars and economic/banking experts and
which emphasizing prohibition of bank interest.

2. The Second Conference of Islamic Banks held in Kuwait in 1403H
(1983), which also confirmed the same.

3. The International Figh Academy of the Organization of the Islamic
Conference, in its Second Session held in Rabi Al Awwal 1406H
(December 1985), which stated in its Resolution N° 10 (2/10) that “any
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BUSINESS OF ISLAMIC BANKS
AND FINANCIAL INSTITUTIONS

Islamic banks and financial institutions were thoughtfully tackled in the
resolutions issued by the International Islamic Figh Academy, since its
inception, by setting some rules and foundations based on the inquiries
of the Islamic Development Bank, according to which its Resolution
No.13 (1/3) was passed, and its resolutions were followed to set out basic
features for the business of Islamic banks and financial institutions.

The mission of the Council of the Academy was not limited to the
issuance of resolutions governing the business of Islamic banks and
financial institutions, but also issued a wide array of recommendations
for the benefit of these institutions and to the central banks as regulators,
with respect to the enhancement of directions and objectives sought by
such institutions, coupled with the need for their proper linkage to the
objectives of Islamic banking and finance.

This Project to codify the Academy’s resolutions does not constitute a
draft of an independent law that is appropriate to prevail in this important
financial activity, but it rather sets out the principles that should be
considered when issuing any law regulating the activities of Islamic
banks in any of the member states of the Organization of Islamic
Cooperation (OIC) or issued as an academic research project from any
researcher, scholar, institute, center, or university.

Since the conventional Riba-based banking industry relies on the
mechanism of bank interest rates, it is a special important at the beginning
of this part, to record what was issued by the Council of the Academy on
this pivotal issue, which some Muslim researchers are still questioning.
The Academy resolution No.133 (7/14) issued in Dhu al-Gi'dah
1423H/2003 stated in its introduction the following text:

The method of dealing with the problem of delinquencies in Islamic
financial institutions differs from the method used by conventional banks
because traditional banks deal with prohibited interest. Hence, it would
be suitable to start with emphasizing prohibition of banking interest on
the following grounds:

A. Functions of Conventionnel Banks :

By virtue of the rules that regulate their work, conventional banks are not
allowed to pursue investments that involve profit and loss. Banks receive
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48/3: The texts of Shari'ah have spelt out that it is a must to keep the
transactions away from illicit acts and their surroundings, like fraud,
cheating, deceit, forgery, concealment of actual profit, monopoly that is
detrimental to society and individuals.

48/4: The government should not be involved in fixing prices except
when obvious pitfalls are noticed in market and prices, due to artificial
factors, and then, the Government has the right to intervene by applying
adequate means to get rid of these factors, the causes of defects, price
increase, and obscene unfairness.
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2. The compensation (the prize) should not be resourced from all the
contestants.

3. The contest should achieve an objective of Shariah considered
objectives (Magasid).

4. It should not lead to skipping a Shari’ah duty or committing a
prohibited act.

47/4: The contest cards (coupons) proceeds that present all or part of total
amount of prizes are not permissible by Shari’ah because they are a kind
of gambling.

47/5: Betting between two parties or more on the result of an action of
others either material or immaterial act is prohibited based on the texts
of the holy Quran and the Sunnah, which prohibit gambling.

47/6: The payment for telephone calls for participation in contests is
prohibited by Shariah if the amount paid or part of it is used in the value
of prizes, to prevent forbiddance acquisition of people’s assets.

47/7: It is permissible for prizes providers to benefit from their
commodities promotion only, through permissible contests - without
getting financial gain - provided that the total or part of prizes’ funds do
not come from the contestants and that the promotion does not involve
cheating, deluding, or deceiving the consumers.

47/8: Increasing and decreasing the amount of the prize by successive
gains and losses is not permitted in Shari’ah.

47/9: Cards of hotels, airline companies and other institutions, which
entitle their holders points lead to Shari’ah-acceptable benefits are
permissible when given free of charge (without compensation), and if such
cards are given against fees, they become not permissible for involving
aleatory (gharar).

ARTICLE 48: LIMITATION OF TRADERS PROFITS

48/1: The considered concept in the texts and Sharia principles is that
people are left free to buy and sell and dispose their possessions and
money, within the framework of respected Islamic Shari'ah and its
controls, in following the divine saying of Allah Almighty: (“O ye who
believe! Consume not each other's property in vanities, unless there is
trade based on mutual acceptance”). [Alnisaa 29]

48/2: There is no restriction on the percentage of profit which traders
should follow in their transactions, and this is left to the circumstance of
general business, the merchants, and the commodities, given caring about
Shariah ethics of moderation, contention, leniency, and indulgence.
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foreigner in using a commercial license through a citizen offering the
license, and contributing financially, or through having the license
customarily valued in terms of the expenses incurred and the efforts
exerted in obtaining it, to determine the share of its provider, the share of
the other party (the foreigner) includes a financial contribution in addition
to his work, so the percentage of profit distribution is taking this into
consideration. This form of business sponsorship is permissible where an
agreement decides determination of profit percentages, and loss must be
borne according to shares.

ARTICLE 46: MORAL RIGHTS

46/1: The commercial name, the corporate address, the trademark, the
authoring, and the invention, or the innovation, are all considerable rights
of their owners, and became, in contemporary custom, a considerable
financial value to be tradable. These rights are recognized in Shari’ah,
and it is not permissible to be assaulted.

46/2: 1t is permitted to trade and transfer the business name, or the
corporate address, or the trademark for a financial compensation if there
is not any fraud, swindling or forgery, considering that it became a
financial right.

46/3: The copyrights and patent rights are protected by Shari'ah, and their
owners have the right to dispose of them, and it is not permissible to be
assaulted.

CHAPTER SEVEN
CONTESTS’ CARDS AND THE PROFIT OF TRADERS

ARTICLE 47: CONTESTS’ CARDS

47/1: A contest is a transaction based on competition of two persons or
more for realizing or performing a task against a reward or without
reward.

47/2: A contest without reward is permissible in all matters that are not
prohibited by Shari’ah or lead to skipping of a Shari’ah duty or
committing a forbidden act.

47/3: A contest with reward is permissible subject to the following
controls:

1. The objectives, means, and areas of the contest should be permissible.
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to relinquish of the remaining period of the contract, against payment of
an amount more than the periodic rental amount, vacancy allowance is
permissible by Shari'ah, provided that the terms of the contract concluded
between the owner and the first lessee are observed as well as the relevant
laws that are compliant with Shari'ah rulings.

44/6: Regarding long term leases, contrary to the rental contracts, which
are concluded under some laws, it is not permissible for the lessee to rent
the premise to another lessee and cannot accept a vacancy allowance
except with the owner permission. In case an agreement is concluded
between the first lessee and the new one after the term period expired, it
is prohibited to have a vacancy allowance because of the expiration of
the first lessee right in benefits.

CHAPTER SIX
COMMERCIAL SPONSORSHIP AND MORAL RIGHTS

ARTICLE 45: COMERCIAL SPONSORSHIP

45/1: Guarantee in Shari’ah is adding the liability of the guarantor to that
of the guaranteed party for a claim that pertains to a debt, property, or an
individual, and it is different from commercial sponsorship which is an
agreement whereby a citizen of a country enables a foreigner to use a
license for practicing a profession or establishing projects.

45/2: The Commercial sponsorship may take the form of a citizen who
obtains a license for practicing a business activity and agrees with a
foreigner to take up the business activity for his own and with his full
financing and human resources, without any financial participation or
administration commitment from the citizen party except to take up the
procedures required for pursuing the business, where the citizen look like
the owner of project. This form, where the foreigner uses the commercial
license, 1s a new form that neither falls under Guarantee as known in
Figh, nor resemble the well-known integrity-based personal partnership,
but it is a moral right of a citizen, by the law, who transfer it to another
person, either free of charge, or against a reward through a sale or lease
transactions. Such a transaction is not prohibited by Shari’ah if it does
not involve aleatory (gharar), deceit, or violating the government.

45/3: The Business sponsorship may take the Form of a partnership
between the citizen and the foreigner, where laws permit, and in which the
citizen receives an agreed-on lump sum or periodical amount against using
the license for the activity or the joint project. This form implies joining a
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43/6: The right of rising is proven for its owner and has the right to act
with or without compensation as per the requirements of the governing
regulations.

43/7: The established contemporary custom considered the easement
rights to include channeling public service devices such as
communications, electricity, water, gas, sanitary and central air
conditioning.

43/8: If the parking lots are private parking such as of buildings, market
areas, and commercial stores, they are related to the property which
parking is permitted for it.

ARTICLE 44: VACANCY ALLOWANCE

44/1: The forms of vacancy allowance agreement are divided into four
forms:

1- The agreement is between the owner of the real estate and the lessee
at the inception of the contract.

2- The agreement is between the owner of the real estate and the lessee
during the lease period or at its end.

3- The agreement is between the lessee and a new lessee during the lease
period or after its end.

4-The agreement is between the new lessee and both the owner and the
first lessee, before or after the end of the lease period.

44/2: 1f the owner and the lessee agree that the lessee, in addition to the
periodic rental, shall pay a lump sum (referred to in some countries as
vacancy allowance), it is allowed by Shari'ah to pay this lump sum
amount, given that it is considered as part of the agreed period rent. In
the event the contract is terminated, the paid lump sum amount shall be
treated according to rent rules.

44/3: If, during the lease period, the owner and the lessee agree that the
owner shall pay to the lessee a given amount against the acceptance to
waive his confirmed right in the contact of owing the benefit of the
remaining period, this vacancy allowance is permissible by Shariah
because it is a compensation against waiving the benefits right of the
lessee with his consent, and he sold it to the owner.

44/4: 1f the lease period expires and the contract is not renewed, either
explicitly or implicitly, by virtue of an automatic renewal confirmed
clause, the vacancy allowance is prohibited for the simple reason that the
owner has the right of his property once the lessee right is expired.

44/5: 1f, during the lease period, the first lessee and the new lessee agree
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If all or some of these conditions are violated, the dispossession of real
estate will be regarded as an act of injustice in the earth, and one of the
usurps that Allah the Almighty and His Prophet (PBUH) forbade it.
42/4: If the use of the real estate that its ownership was dispossessed for
public interest, is disregarded, the original owner or his heirs, has the
priority to regain, against a just compensation.

ARTICLE 43: EASEMENT RIGHTS
43/1: The easement rights are all what is proven as benefits for a real
estate property against another one, given they are sharable.

43/2: The easement rights are diverse and continuously changing, and
some of them were mentioned by old scholars (Fuqgaha) like:

(1) Drinking Right: It is to have a turn to use water for irrigation and
animal drinking, or to channel water from one property to another.
(2)Streaming Right: it is to stream excess water or wastewater from high
easement land property to another, or across it to a public ditch.
(3)Passing Right: It is the proven right to access one property by passing
through another neighboring property.

(4)Right of Rising: It is the right of the top floor owner of multiple floors
building, to build on the floor under him which is owned by others.
43/3: The easement Rights emerge because of the following reasons:

(1) Permission of the owner in private wealth, by netting or gifting.
(2)Necessity.

(3)Reviving of deadlands.

(4) Neighborhood and Joint Properties.

(5) Possible reasons can emerge to create modern easement rights
which are considered in Shari’ah, given they do not contradict with
Shariah texts and general rules, such as the extension of electricity cables,
or sewage canals and pipes.

43/4: The comprehensive rule of easement rights is that, in principle,
benefits are permissible while harms are prohibited, and as for the
secured private water, it does not deserve except in necessity situation,
and with an equivalent price.

43/5: The easement rights of drinking, streaming, and passing are proven
for real estates, farms, and alike as per the requirements of the flow of
custom and habit, like easement by channeling pipelines for factories,
workshops, and drainages, provided all are conditioned by no harm to
others.
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until ownership title is transferred to someone else because of any reason,
like exit or others.

41/9: As regards to the way of collecting Zakat from partners of holding
and multinational companies, articles 3 and 4 can be referred to.

CHAPTER FIVE
OWNERSHIP, EASEMENT RIGHTS, AND VACANCY ALLOWANCE

ARTICLE 42: THE DISPOSSESSION OF OWNERSHIP FOR
PUBLIC INTEREST

42/1: The respect of individual property is well-established in Shari’ah
principles, until it became one of the known given rulings of religion by
necessity. The wealth preserve is one of the five necessities, that Shari'ah
objectives (Magqasid) are considering, and Shariah texts from Quarn and
Sunna came to preserve it, given what is proven by the evidence of the
Prophetic Sunnah and the work of the companions, may Allah be pleased
with them, and subsequent generations, are all assuring the permissibility
of dispossessing of real estate for the sake of public interest which is an
implementation of the general principles of Shari'ah that require
safeguarding interests, considering the general needs as necessity, and
sustaining private harm to avoid public harm.

42/2: The individual property must be protected and maintained from any
aggression, and it is not permitted to narrow the scope of its scope or to
limit it. The owner is the master of his property, and he has the right of
kind of actions, within what is legitimate, and for all legitimate benefits.
42/3: Tt is not permissible to dispossess the ownership of real estate for
public interest, except with regarding the following Shari'ah conditions:
1. The dispossession of real estate should be compensated fairly and
immediately as estimated by experts, which is not less than the value of a
similar property.

2. The dispossession should be carried out by the government or its
representative in this regard.

3. The dispossession should be for the public interest, in response to
public necessity or public need close to necessity, such like mosques,
roads or bridges.

4. The dispossessed real estate from its owner shall not end to be
exploited for private or public investment and shall not hurry its
dispossessing prematurely.
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1. A joint Liability Company is a company established between two
persons or more for trading, given they divided capital between them,
and they are all liable personally and guarantors by their own assets in
front of creditors, and this is basically relying on personal acquaintance
among partners.

2. A partnership in commended company is a company formed between
one partner or more, some of them are guarantors and liable, and one or
more partners are owing shares but are not engaged in administration,
and are called commending partners, where their liabilities are limited to
their shares in capital.

3. A special joint venture ccompany is a hiding company that has no legal
personality, and is formed between two persons or more, each has a well-
defined share in the capital, and agree to share the profits and losses
resulting from one business or more, they perform jointly or in the name
of only one of them, while the liability remains limited to the engaging
partner in the business.

41/3: A holding Company is a company that owns stocks or shares in the
capital of one or more independent companies at a ratio which enables it
to dominate their management and control their general plans.

41/4: A multinational Company is a company that comprises of a group
of branches, while the headquarter is in one country, the subsidiaries are
in different other countries, usually carrying their respective nationalities.
The headquarter and the branches are linked together through a
comprehensive economic strategy that aims at achieving specific
investment objectives.

41/5: In principle, companies are permissible if their business are free off
Shari’ah-banned activities, and if the main line of business is prohibited
such as interest-based banks, or companies that completely or partially
deal in prohibited things such as narcotics, pornography, or pigs; these
are prohibited companies and it is prohibited to own or trade their shares.
Furthermore, they should also be free off aleatory(gharar) and ignorance
that could lead to dispute, and any other reasons that cause the company
to be considered null and corrupted in Shari’ah rulings.

41/6: It is prohibited for the company to issue dividend shares, preference
shares, or bonds of loan.

41/7: In case of capital loss, it should be borne by each partner in
proportion to his capital share.

41/8: The shareholder in the company owns a common share in its assets
in proportion to his capital share and remains as the owner of that share
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impermissible, to include such condition in installment sale contracts if
the debtor is delayed in repayment the remaining installments whether it
is due to insolvency or Procrastination, and it is impermissible to have
this condition in the Istisnaa contract if the manufacturer delayed his
work performance.

40/4: The harm that may be compensated for, includes actual financial
loss, and what is the real loss was caused to the injured party, and what
material loss he incurred. This harm does not include moral harm.

40/5: The Penalty Clause may not be valid if the accepting party of the
condition proves that his failure of the contract was due to reasons that
fall out of his control, or if he proves that the benefited partner did not
have any harm by the default of the contract.

£0/6: It is permissible for a court upon a request from one of the two
parties, to adjust the amount of the compensation if a reasonable
justification is found, or when the compensation was exaggerated.

CHAPTER FOUR
THE MODERN COMPANIES

ARTICLE 41: MODERN COMPANIES

41/1: Companies of capitals are companies that depend, in their
establishment and formation, on the capital funds of the partners,
regardless of the independent personality of each of them, and their shares
are tradable. These are divided into the following:

1. Joint Stock Company: a company that its capital is divided into equal
tradable shares, and the liability of a partner is limited to his share in the
capital.

2. Shares commended company is a company that its capital is composed
of tradable shares, while partners are two types: partners who are
guarantors, and full liable towards the debts of the company, and partners
whose liabilities are limited to their shares.

3. Limited liability Company is a company that its capital is owned by
limited number of partners which does not exceed a certain number (this
differs by different laws), their liabilities are limited to the shares of each
partner in the capital and are not tradable.

41/2: Companies of persons are companies that their structures are based on
the personalities of their partners, and this is the consideration of persons who
know each other and have confidence in each other, and are divided into:
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37/8: Rulings on bankruptcy apply for both the natural and the legal
person.

37/9: It is permissible that the creditor approaches the judicial authority
for issuance of a bankruptcy verdict.

37/10: It is permissible that the Indebting Company or institution
approach the judicial authority to obligate creditors for postponement.

ARTICLE 38: FINING THE RICH & PROCRASTINATOR
DEBTOR

It is Prohibited to impose a fine or require a compensation on rich debtor
procrastinator, while it is permissible to burden him with legal expenses.

ARTICLE 39: TYPES OF RESOLVING INSOLVENCY

39/1: It is permissible for resolving insolvency, to offer a particular
financial asset, or a benefit of an asset, to settle the due debt.

39/2: It 1s permissible to transfer debts into shares (capitalization)
through increasing the financial capital of the indebting company by
issuing ordinary shares in which the creditor participates by his due debt
the company was supposed to repay, and by this he will own a share in
the company and its assets equal to the amount of his debt in the indebted
company.

39/3: It is permissible that the indebted company or institution, agree with
the creditor to postpone the repayment of debts according to an estimate
of the company situations conducted by an experienced and certified
body, and to determine the conditions of postponement if required.

ARTICLE 40: PENALTY CLAUSE

40/1: Penalty Clause is a condition agreed to, by the contract parties to
estimate the compensation that the one who is benefiting from the
condition deserves if the other party did not execute according to his
commitment or he was late in execution.

40/2: It is permissible to include the Penalty Clause in the original
contract, as well as to agree later before the harm happens.

40/3: It is permissible to include a Penalty Clause in all financial
contracts except when the original commitment is a debt which is
considered as a clear usury (Riba). Consequently, it is permissible, to
have this condition in contractual agreements for a contractor, and supply
contract for supplier, and manufacturing contract (Istisnaa) for the
manufacturer if he fails to deliver or delays delivery. Whereas it is
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and the customary law (Urf) is observed in determining the applications
of insolvency.

36/2: The insolvency criterion, which deserves postponement, is that the
debtor has no funds more than what he spends for his basic needs to repay
his debt in cash or in kind.

36/3: The bankruptcy controlling criteria, is the insufficiency of debtor’s
funds to repay his due debts. A bankrupt is characterized by this description,
and bankruptcy cannot be decided except by a judicial verdict.

36/4: The insolvency could be preceded by a state of richness or not,
contrary to bankruptcy which cannot take place except after richness.
36/5: The insolvency can originate by a debt or legitimate right such as
due expense, contrary to bankruptcy which cannot be except by a debt.
36/6: A default in repayment is considered as insolvency and is not
considered as bankruptcy from the Shariah perspective, if assets owned
by the institution, or the company fulfill its debts.

ARTICLE 37: RULINGS OF BANKRUPTCY AND INSOLVENCY
37/1: The bankrupt is under restrain after being sentenced to bankruptcy,
contrary to the insolvent, who deserves postponement until richness if his
insolvency is proven by considered Shari’ah ways, because Allah the
Almighty says: And if someone is in hardship, then [let there be]
postponement until [a time of] ease. [4/-Bagarah: 280].

37/2: The Judge does not pass a rule of insolvent imprisonment when he
proves his insolvency, contrary to the bankrupt who is jailed by
chastisement (a zir) in case of deception, or cheating, or negligence and
default.

37/3: The bankrupt must be deprived to act about his assets in a way to
harm his creditors, by any kind of harmful actions, and the deprival to act
or to stop it must be according to a judicial verdict.

37/4: It is permissible to prevent a bankrupt from traveling if his traveling
would lead to a clear harm to his creditors’ rights.

37/5: The maturity dates of deferred debts of the bankrupt fall out.

37/6: The concerned judge should sell bankrupt’s assets in a way it deems
most beneficent to the creditor and the debtor and divide sale proceeds.
If it appears that the bankrupt has new assets, creditors have the right to
claim repayment of the unsettled portion of their debts.

37/7: A creditor has the right to get his asset itself back if he finds it in
its original condition among bankrupt assets, and its value has not been
repaid to creditor.
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the general price of commodities and services. This kind of indexation is
permissible because in principle, conditions are permissible except those
that authorize what is prohibited (Haram) or prohibit what is authorized
(Halal). If salaries accumulated and became a debt, they will be subject to
debts rulings in article 33/1.

34/3: 1t is permissible that work statutes, regulations, and arrangements
related to employment contracts in which salaries are defined in money,
to include the condition of standard indexation of salaries, given that this
will not establish harm to the general economy.

ARTICLE 35: INFLATION AND CHANGE OF CURRENCY
VALUE

35/1: It is permissible, in case of expecting inflation, to hedge at the time
of debt contract, against expected decrease in the value of currency, by
making the debt contract in gold or silver, or in alike good, or in a basket
of alike goods, or in another more stable currency, or basket of
currencies. The amount to be repaid in the above forms should be exactly
like the original debt, as the borrower should be indebted with no more
than what he has received. The above stated forms differ from the
prohibited one in which the two parties specity the deferred debt amount
in terms of a certain currency, with a condition to repay in other currency
(indexation by that currency), or basket of currencies (article 30/3)

35/2: The evaluation of hyperinflation should be done by consent, or by
the judiciary, or by arbitration, according to circumstances.

35/3: It is permissible for the creditor and the debtor, at the time of
settlement, if hyperinflation occurs after the emergence of debt, to repay
the debt in its value, or distribute the harm between them, or settle it by
judiciary or arbitration, and it is not permissible to agree about this when
contracting.

CHAPTER THREE
INSOLVENCY, BANKRUPTCY AND PENALTY CLAUSE

ARTICLE 36: DEFINITION OF INSOLVENCY AND
BANKRUPTCY

36/1: The insolvency is a contingent description denoting a person that
becomes unable to perform his obligatory spending and repaying his due
debts. An insolvent person is the person who is denoted by insolvency,
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CHAPTER TWO
INDEXATION AND INFLATION

ARTICLE 33: INDEXING DEBTS WITH PRICES AND OTHERS
33/1: In principle, confirmed debts given in a certain currency should be
repaid in that currency and not in value, because debts must be settled
by the same. Thus, it is not permissible to link confirmed debts to price
level, whatever their source might be,

33/2: It is not permissible at the time of concluding debts contracts to link
the repayable amount to one of the followings:

A) An accounting Currency

B) Cost of living index or any other index

C) Gold or silver

D) The price of a certain commodity

E) Growth rate of Gross National Product

F) Another Currency

G) Interest rate

H) Price rate of a basket of commodities

That is because this Indexation creates a lot of deceive and extreme
ignorance which involve uncertainty to all parties about their rights and
obligations, and this disrupts the information’s condition of the contract
validity. If these indicators, used for indexation, happen to show an
increase, this will lead to discrepancy between the confirmed debt
amount and the amount to be repaid, and create an increase condition that
is considered prohibited usury (Riba).

33/3: It is permissible, in case of long period leasing of properties, to
specify the amount of rent of the first period and agree in the lease
contract on indexation of the rent for the forthcoming periods by a certain
indicator, provided that the rent amount will become known at the
beginning of each period.

ARTICLE 34: STANDARD INDEXATION OF SALARIES
34/1: 1t is permissible that salaries be indexed by change in prices level.

34/2: Indexation is a periodical adjustment of salaries in line with the
change in prices levels according to the evaluation of a body of expertise
and competence. The aim of this adjustment is to protect monetary salaries
of the workers against any decrease in the purchasing power of the wage
amount because of monetary inflation which produce growing increase in
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30/2: It is permissible that the two parties at the time of contracting agree
to consider the deferred price or rent, in a certain currency, to be paid
once or in installments by using a variety of currencies or against a given
amount of gold as agreed. It is also permitted to follow what is mentioned
in article 30.

30/3: It is not permissible that a debt contracted in a specific currency to
be recorded in its counter-value in gold or other currencies, which means
that the debtor commits to repay the debt in gold or in the other currency
that agreed upon for the settlement.

ARTICLE 31: TRADING IN CURRENCIES

31/1: The deferred sale of currencies or make a promise to exchange them
are not permissible, by texts of Qur’an, Sunnah and Ijma' (the consensus
of the Muslim Ummah).

31/2: Riba (usury), trading in currencies and exchange of them without
complying with Shari’ah rulings are among the most important reasons
for the crises and economic fluctuations which have gripped some
countries’ economies.

ARTICLE 32: CURRENCIES TRANSFERS

32/1: It is permissible to transfer money in a specific currency and the
beneficiary wishes to transfer in the same currency, whether against a fee
or not, within the bounds of actual charges. If the transfer is carried out
without a fee, it is considered an absolute transfer as believed by those
who do not advocate the necessity of the beneficiary's indebtedness who
are the Hanafi’s scholars, while others consider it as “Saftaja”, which is
the act of giving money to a certain person to give it to someone or his
representative in another country. In case the transfer it is made against a
fee, then it is considered as an agency against remuneration. If the
transferring agents operate for the public, then they are considered as
guarantors for the amounts, on the grounds of guarantee of common
service provider.

32/2: If the transfer is to be done in a currency different than the one
given by the applicant, then the transaction involves a currency exchange
and transfer. The currency exchange operation is to be carried out before
the transfer by handing the amounts over to the bank, and the bank credit
its registers with the same amount, after agreement on the rate of
exchange as fixed in the receipt delivered to the customer. Afterwards,
the transfer operation is carried out in the sense indicated above.



PART TWO
GENERAL RULES IN

ISLAMIC ECONOMICS AND FINANCE

CHAPTER ONE
GOLD AND CURRENCIES

ARTICLE (28): GOLD TRADE

28/1: 1t is permissible to purchase gold and silver by certified cheques if the
execution of the deal is done in the same place “in the Majlis”, or as
mentioned in article 80.

28/2: It is not permissible to exchange gold jewelry for gold jewelry of more
weight, because exchanging gold for another gold different of quality or
workmanship is not considered. The Academy therefore is of the view that
there is no need to investigate this issue as it has lost its applicability as
golden currencies has been replaced by paper money currencies which will
be considered different kind if it is exchanged against gold.

28/3: It is permissible to exchange a quantity of gold against a lesser
quantity of gold if it is mixed with another kind of quantity, and this is
because the increase in one of the exchanged quantities is compensated
for by the second element in the other quantity.

ARTICLE 29: PAPER MONEY

Paper money is considered legal money, possessing complete value
characteristic, and subject to Shari'ah decided rules regarding gold and
silver vis-a-vis usury (Riba), Zakat, Salam, and all their rulings.

ARTICLE 30: SETTLEMENT OF DEBTS IN DIFFERENT
CURRENCIES
30/1: It is permissible that the creditor and debtor may agree on the day
of settlement - but not before - to the settlement of the debt in a currency
different than the debt currency, provided that the rate of exchange is of
the settlement date. Similarly, it is permissible, for debts due in
installments in a specific currency, to agree on the day of settlement of
any installment, to pay it in full by a different currency at its prevailing
rate of exchange in that day. A conditional requirement in all cases is that
no part of the amount subject of the currency exchange should remain
outstanding.
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d. It is required to invest Wagqf assets by legitimate modes that are
suitable to Waqf asset type, to achieve Waqf interest, to preserve Waqf
principal, and to keep beneficiaries’ interests. Thus, if the Waqf’s assets
are in-kind assets, they are to be invested in a way not to demise their
ownership, and if they are cash funds, they can be invested through all
legitimate modes of investment, such as Mudharabah, Murabaha,
Istisnaa...etc.

e. The periodic disclosure about the investment operations, the
dissemination of their information, and advertising about them, as per
business customs in this regard.
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26/2: It is a must to preserve Waqf assets by what achieves the
continuation of the assets themselves and their benefits.

26/3: It is a must to invest Waqf assets, whether real estates or movables
unless they are intended for direct benefiting from their properties.

26/4: The condition of Wagqif is to be followed if he made it a condition
to grow the principal of Wagqf asset by part of its income, which is not
considered as contradicting with Waqf aim, and his condition should also
be followed if he made it a condition that all Waqf’s income to be spent
on its outlays, then nothing of it to be retained for asset growth.

26/5: Basically, it is not permissible to invest part of the income if the
Wagqif made it open and did not make it a condition to invest it, except
with the approval of beneficiaries in the family Waqf. But in the
charitable Wagqf, it is permissible to invest part of the income to grow the
basic asset for predominant interest, within the controls mentioned in
article 27.

26/6: It is permissible to invest the excess of the income to grow the
principal or to grow the income, after distributing income to
beneficiaries, and deducting expenses and provisions, and it is
permissible also to invest the accumulated income that was delayed
expending.

26/7: It is permissible to invest the accumulated provisions of income for
maintenance, rehabilitation, and other legitimate purposes.

26/8: There is no objection in Shariah, to invest the several Waqf assets
in one investment fund, without contradicting the condition of Wagqif, but
with maintaining the receivables due to Waqf.

ARTICLE 27: CONTROLS OF INVESTING WAQF ASSETS
It is a must when investing Waqf assets to consider the following
controls:

a. Modes of investment of Waqf assets are to be legitimate and in a
legitimate field.

b. Considering the diversification of investments fields eliminate risks,
to obtain guarantees, securities, authentication of contracts, and to
prepare necessary feasibility studies for investment projects.

c. The selection of mor secured modes of investment, and to avoid high-
risks investments as per the requirements of commercial and investment
custom.
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ARTICLE 24: RULINGS OF CASH WAQF

24/1: Cash Wagqf is permissible, because it satisfies the Shari’ah
objective of Waqgf which is retaining the principal and offering benefits
for charity, and because money is not meant for itself, but its alternatives
replace it.

24/2: 1t is permissible that cash Wagqf is for extending interest free loans
(Ghard Hasan) and for investment, either directly or through participation
of several Wagqifs in one fund, or through issuance of Cash Wagqf shares
to encourage Waqf and achieve collective participation in it.

24/3: If Cash Wagqf is invested, by the Waqf manager (Nazir), in
purchasing shares or Sukuk, or in physical assets, as purchasing a real
estate, or make of it a manufactured asset, then all these assets and
properties are not considered Wagqf assets by themselves instead of the
cash Wagqf, unless the Waqif stipulated so, but it is permissible to sell them
to continue the investment that is the most beneficial for Waqf interest, and
thus, the Waqf asset is the original amount of cash money.

ARTICLE 25: RULINGS OF SUSPICIOUS MONEY WAQF

25/1: Tt is possible for a person who acquires suspicious or prohibited
assets which their owners are not known to him, to seek acquittance, and
get read off its malice by making them a Waqf for public charitable
purposes, without the intention of worship, such as building mosques or
printing the holy Quran, with considering the prohibition of ownership
of shares of conventional (usurious Riba) banks and conventional
insurance companies.

25/2: 1t is permissible for who acquires assets that have a forbidden
return, to make his capital of it a Wagf, and the return will be allocated
and take the ruling of charitable Waqf (/rsad) because the outlay of these
assets and returns is for poor, needy and public charitable directions if
paying them back to their owners is not possible, and The manger (Nazir)
of Waqf should, as soon as possible, replace forbidden assets that has
forbidden returns by what is permitted in Shari’ah, even that is
contradicting with Wagqif condition, as the Waqif condition has no value
if it contradicts with Shari’ah text.

ARTICLE 26: INVESTMENT OF WAQF ASSETS
26/1: The investment of Wagqf assets is done by growing of Wagqf assets,

whether they are capital or return, through investment means allowed in
Shari’ah.
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CHAPTER THREE
WAQF AND ITS ASSETS INVESTMENT

ARTICLE 22: WAQF

22/1: The Waqf (endowment) is permissible, as it is one of the wide Figh
areas open for Ijtihad (diligence), and it is a reasonable behavior that is
related to Shari’ah objectives; aiming to achieve interests of Wagqf for the
Wagqif and for the beneficiaries (Mawguf Alay hum).

22/2: Tt is permissible that Waqf can be forever or temporary, singled out
or common; in kind or benefits; cash or real estate, or moveable.

22/3: Timing means the Waqf has a term that expires, and the timing is
permissible by the Waqif wish, in all kinds

of Wagqf assets, and the temporary Waqf by the wish of Wagqif, is to be
liquidated as per his condition.

ARTICLE 23: RULINGS OF WAQF SHARES, SUKUK AND
OTHERS

23/1: The Wagqf of companies shares that are Shariah permitted to own,
the sukuk, the moral rights, the benefits, and the investment units, is
permissible since all these are recognizable wealth in Shariah.

23/2: Waqf shares are basically to remain invested, not to be for trading
in the financial market, but to use their returns for Waqf objectives, and
the Waqf manager (Nazir) is not allowed to dispose Wagqf shares except
for a predominant interest of Waqf, or according to Waqif condition, as
they are subject to the known rulings of replacement (Istibdal).

23/3: It is permissible to replace Waqf shares, if a company is liquidated
or Wagqf sukuk value are paid, by other assets, like real estate, or other
shares and sukuk, if this is within the Wagqif condition, or within the
predominant interest of Waqf.

23/4: The Waqf is permissible of benefits, and services like services of
hospitals, universities, educational institutions, services of telephone &
electricity, and benefits of houses, bridges, and roads. The Waqf of
benefits for a limited time do not affect the action of the property owner
in his ownership, as he has the right of all permissible actions given that
he preserves the right of The Wagqf in the benefit.

23/5: The Waqf of moral rights expires when the legal term of them
expires.
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20/2: Providing aid through establishing a specialized fund to assist
displaced persons, within or out their countries, because of wars, floods,
famines, earthquakes and alike.

20/3: Assisting poor students who are outside their countries and have no
scholarships for studying as per the standards practiced in this regard.
20/4: The migrants who are residents with no formal residence permits
outside their countries, and are stranded, to be given from Zakat until
they return to their home countries.

20/5: Payment for stranded students and travelers who do not have what
to spend on themselves.

ARTICLE 21: PAYMENT OF ZAKAT TO ISLAMIC SOLIDARITY
FUND

21/1: Tt is not permissible to pay Zakat to support the Waqf of the Islamic
Solidarity Fund (ISF) because this would lead to barring of Zakat from
its legitimate outlays defined in the Holy Quran.

21/2: The Islamic Solidarity Fund (ISF) has the right to act as an agent
for individuals and institutions in spending Zakat to its legitimate outlays
under the following conditions:

a. The rules of Shari’ah for such agency should apply to both principal
and agent.

b. The ISF should amend its statutes and objectives to be qualified to
undertake operations of this nature.

c. The ISF should set up a special account to handle funds received as
Zakat, so that they may not be mixed with other contributions received
for purposes other than Zakat such as public utilities etc.

d. The fund has no right to spend anything of assets coming to Zakat for
administrative expenses, employees’ wages, and other expenses that are
not under Shariah Zakat outlays.

e. The payer of Zakat can make a condition on the fund to pay his Zakat
for what he selects of the eighth outlays and the ISF in such case must
comply with his condition.

f. The ISF must disburse Zakat funds to its beneficiaries as soon as
possible, to facilitate the benefit of it by the beneficiaries, and within a
year at most.

g.
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15/4: The Zakat payer becomes discharged by delivering Zakat to the
authorized Zakat institutions for collection and distribution.

ARTICLE16: RECONCILED HEARTS OUTLAY

16/1: The share for reconciled hearts is remained if life remains, and it is
not deleted or replaced but can be according to need and interest, as
wherever the interest is found or the need arises, this share is to be worked
on.

16/2: Tt is permissible that Zakat be paid for reconciling hearts of who
reverted to Islam recently to strengthen his belief and compensate him
for what he lost; and it is permissible to paid to unbeliever who is hoped
to revert to Islam or to dissuade him from causing any harm to Muslims.
16/3: It is permissible to provide support out of Zakat funds for afflicted
non-Muslims in areas of disasters, earthquakes, floods, and famines, to
reconcile their hearts.

ARTICLE 17: EMANCIPATION OUTLAY

17/1: The share of emancipation includes redeeming the Muslims
captives.

17/2: 1t is permissible to pay Zakat for freeing kidnapped and captives
Muslims and freeing their families from those who kidnapped them.

ARTICLE 18: THE INDEBTED OUTLAY

The share for indebted includes those who incurred debts for their own
interest, and for those who borrow to reconcile within the Shari’ah
controls, in addition for paying blood money due on wrongful killers if
they have no paying families, and for paying debts of a deceased who has
left no inheritance from which his debts can be settled, given that Bait
Al-Mal (public treasury) did not pay the debts.

ARTICLE 19: ALLAH CAUSE OUTLAY

The share for the cause of Allah includes payment to fighters for the
cause of Allah, for those who defend their homelands, and for the various
lawful war interests.

ARTICLE 20: WAYFARER OUTLAY
20/1: A wayfarer is a traveler for a non-prohibited work, and has nothing
in hand to return home, even if he is rich at home.
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13/3: It is required to generalize Zakat funds between the eighth
categories (articles14-20) mentioned in Quran if a government authority
or its representative is to collect and distribute Zakat, given that funds are
available, need exists, and categories are accessible.

13/4: In principle, Zakat should be distributed as soon as it is due or
collected. It is permissible to delay its distribution when this is necessary
for public interest, or to wait a poor relative, or when Zakat is distributed
periodically to respond to repetitive needs of the incapable to earn poor
recipients.

1Y/°: It is permissible to use Zakat funds in investment projects, or
establishing producing and services projects, which eventually lead to be
owned by those who are Zakat recipients or can be affiliated to a legally
responsible authority for collecting and distributing Zakat if this is done
after satisfying the basic and immediate needs of the beneficiaries and
with proper guarantees against loss.

ARTICLE 14: POOR AND NEEDY OUTLAY

14/1: The poor and needy are given what satisfies their needs and achieve
sufficiency for them and their dependents, according to what is decided
by responsible authorities of Zakat.

14/2: If the poor is a craftsman, he is given an amount to buy his crafts
tools, if he improves trading, he is given money to trade, and if he
improves cultivation, he is given a farm which its yields can always be
sufficient, and thus it is possible to invest Zakat funds in small projects
such as textile units, small sewing projects, and small workshops, and to
be directly owned by the poor and needy.

ARTICLE 15: ZAKAT WORKERS OUTLAY

15/1: In contemporary application, the Zakat workers include the
institutions/administrations and their affiliate bodies entrusted with the
collection of Zakat from rich, and the distribution of it to poor as per
Shariah controls.

15/2: The necessity of the Zakat institution to enjoy financial and
administrative autonomy from all other government bodies, but to be
subjected to supervision and control to ensure transparency and
adherence to administrative guidance controls.

15/3: The institutions entrusted with Zakat collection and distributions
are considered as trustees and, therefore, they should not guarantee Zakat
funds against loss except in case of infringement or negligence.
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11/2: The pension salary is a financial amount due monthly to the worker
or the employee from the state or a concerned institution after his service
ends by virtue of laws, regulations, or contracts, and it is Zakatable as per
article 11/1.

11/3: The retirement award is a financial lumpsum amount due to the
worker or the employee, who is covered by social insurance law, to be paid
by the state or by a concerned institution, in case he does not qualify for
pension salary, and it is Zakatable as per article 11/1.

11/4: The saving award is a specific percentage to be deducted from the
wage or the salary in addition to a specific percentage from the institution
to be all invested, and to be paid to the employee or the worker in lump
sum at the end of his end of service, or as per existing regulations. The
Zakat of this amount depends on the type of account in which the amount
is deposited in, and if it is in a special account for the benefit of the
employee or the worker so he has the right to choose its investment, it is
to be added to his Zakatable assets in terms of Zakat term, and minimum
base. But if he does not have authority on the account there is no due Zakat
on him, because he has no full ownership except after he receive it, so he
pays Zakat for only one year.

ARTICLE 12: ZAKAT OF END OF SERVICE DUES FOR
ESTABLISHMENTS AND COMPANIES

12/1: The end of service reward, the retirement reward, the pension
salary, and the saving reward which are kept in the accounts of private
institutions or companies, so they are not out of their ownership, are not
to be deducted from their Zakatable assets but to be included and they
pay Zakat of them. But if these amounts are kept with public
(governmental) institutions, they are not Zakatable because they are part
of the public wealth.

CHAPTER TWO
ZAKAT OUTLAYS

ARTICLE 13: ENHANCING ZAKAT ROLE

13/1: Ijtihad is allowed regarding assets being Zakatable or not if they
are not specifically mentioned in Shariah rulings texts given that such
Ijtihad fulfills the Shari’ah conditions and controls.

13/2: The Zakat payer is not required to generalize for all the eights
outlays (articles14-20) when he distributes Zakat assets.
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7/3: The amount of sale advance deposit (Arboun) is not deductible by the
seller from his Zakatable assets, but Zakat is due on him because he is the
owns it whether the buyer revokes the contract or concludes it.

ARTICLE 8: ZAKAT OF LEGAL DEPOSIT

If the legal deposit that concerned authorities require a company to deposit
in a certain bank to get a license, is retained temporarily, the company pays
its Zakat with its assets, but if it is retained continuously, the company pays
Zakat of it for one year when refunded to the company.

ARTICLE 9: ZAKAT OF RESERVES AND RETAINED
PROFITS

The company pays Zakat of reserves and retained profits with its assets
in case of applying the current Assets Method in calculating Zakat of
companies

ARTICLE10: ZAKAT OF ISLAMIC INSURANCE COMPANIES
10/1: The company does not pay Zakat of the technical provisions, the
credit balances of reinsurers, the due payable claims, and claims in
process of settlement, but to be deducted from its Zakatable assets
because they are loans on it.

10/2: The Reserves, the provisions for current risks, the additional
reserve, the life insurance reserve, and the amounts retained for
reinsurance, are not deductible from the Zakatable assets, but the
company pays Zakat of them because they did not come out of its
ownership.

ARTICLE 11: ZAKAT OF END OF SERVICE DUES FOR
EMPLOYEE AND WORKER

11/1: The end of Service entitlements reward is a financial right due by
the law or the contract with the worker and employee, subject to certain
conditions, estimated as per the period of service, the reason of service
termination, and the worker or employee salary. It is to be paid at the end
of service to the employee and worker or their families, and the Zakat of
this reward is not due on the employee or worker during his service
because the full ownership is not realized, but if a decision is issued and
it was defined and paid to the employee or the worker, in one payment or
periodically, then his ownership becomes full, and he added it to his
Zakatable assets.
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companies do not have Zakatable assets, article 3/3 applies, and he pays
Zakat of yield only, and does not pay Zakat of share principal.

ARTICLE 5: ZAKAT OF AGRICULTURE

5/1: The expenses related to planting irrigation, land reclamation, slit
canals, and soil transfer, are not deductible from the Zakat base.

5/2: The expenses for purchasing seeds, fertilizers, and pesticides to
protect the crops from agricultural diseases and alike which are related to
the planting season, are not deductible from Zakat base if the Zakat giver
pays from his own money, but if he was forced to borrow for that because
money is not available with him, they are deductible from the Zakat base.
5/3: The expenses required to deliver Zakat to those who deserve it, are
deductible from the amount of Zakat due of agriculture and fruits.

ARTICLE 6: ZAKAT OF INVESTMENT ACCOUNTS

6/1: Zakat is due in the balances of investment accounts, plus their
profits, on their owners, if Zakat conditions are applicable, whether they
are for long term or for short-term, and even the withdrawal

from their balances did not happen by investment body restrictions, or by
the owner of the account restrictions.

6/2: Zakat is due in the amounts of current accounts, and there is no effect
of keeping these assets for the owner need or for executing investment
projects, except they were kept for settlement of his due debts.

ARTICLE 7: ZAKAT OF DESTRAINED ACCOUNTS FOR
TRANSACTIONS AUTHENTICATION

7/1: 1f The Margins of seriousness amounts (amounts paid to assure the
obliged promise for covering the harm of abstaining from) were not
deposited in investment account, and the initial securities for entering
into tenders, all these are deductible from the Zakat-liable assets of the
party keeping these amounts, and their owner pays Zakat in addition to
their assets, and If several years passed, Zakat is for one year when
received by their owners. But if these amounts are in investment account,
article 6/1 is applicable.

7/2: The amounts of executive securities for tenders, and cash securities
taken from individuals or institutions, in return for obtaining certain
services, like electricity, telephone, and securities for leasing locations
and machines, these amounts if received back by who offered them, he
pays Zakat for one year.
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3/2: The management of the company shall pay Zakat of shares in the
same manner as natural person pays Zakat of his wealth, meaning to
consider all the shareholders assets as an asset of one person, and Zakat
of shares is imposed because of this, in terms of the type of Zakatable
wealth, the minimum Zakatable amount (Nisab), the zakat amount, and
others that to be considered in Zakat of the natural person, and to deduct
the portion of shares which are not liable to Zakat, such as public treasury
shares, shares of Awqaf properties, shares of philanthropic foundations,
and shares held by non- Muslims.

3/3: If a company did not pay Zakat of its assets for any reason, Zakat of
shares is due on shareholders, and if a shareholder was able to know from
the company accounts, what is his share of Zakat, in case the company
paid the Zakat of its assets as per articles 3/1 and 3/2, he pays zakat of
his shares as required, because he is basically who knows how to pay
Zakat of shares. But if the shareholder could not know this, then: If he
invested in the company with the intention to benefit from the annual
dividends of shares, and not to trade, then he pays zakat of exploitations
(Mustaghallat) as per clause 2, where the owner of these shares is not liable
for Zakat of the principal of the share, but Zakat is due in the income which
is quarter of ten after the elapse of one year from the day of receipt, given
that Zakat conditions are fulfilled, and impediments are absent.

And if a shareholder bought shares of a company with intention of trading,
then he pays Zakat of trading goods, where if he continues own them at
the annual time of his Zakat, he pays Zakat of their market value, or of
their appraised value by experts if they have no market and pay quarter of
ten (2.5%) of their value plus the profit if there is profit of the shares.

3/4: If during the term of Zakat, a shareholder sells his shares, he adds
their price to his wealth and pays Zakat of both when his Zakat term
comes. But as for the buyer, he pays Zakat of shares he bought as per
article 3/3.

ARTICLE 4: ZAKAT OF SHARES OWNED TO BENFIT FROM
THEIR YIELD

If companies has Zakatable assets such as, cash money, trading goods,
and due debts on solvent debtors; and did not pay Zakat of their assets,
and the shareholder could not know what is his Zakat share from the
company accounts, he has to find out as possible, and pay Zakat of what
is equivalent to his principle shares of the Zakatable assets, given that the
company is not in large deficit so its debts absorb its assets. But if
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based on Ijtihad, wishing to achieve the interest of Waqf maker (Wagqif)
and beneficiaries. The case in Wagqf is applicable to Zakat, and some OIC
countries are in dire need of legal texts covering matters on Zakat and
Waqf to achieve more social security, solidarity, and cohesion among all
citizens of the nation. And as I indicated in the introduction to this book,
the codification of the IIFA Resolutions in respect of the topics of Zakat
and Waqf is not a comprehensive legal frame for both, but it is rather a
codification of the relevant provisions contained in the IIFA Resolutions
only which is considered important directions for any draft law to be
issued by any of the Member States of the Organization of Islamic
Cooperation.This Part has been given precedence, because Zakat is a
fundamental pillar of Islam, and the financial pillar that has been
associated in the Holy Qur’an with organizing the distribution of wealth
between the rich and the poor in the Muslim communities. And i added
Awqaf because of its pivotal role in the Islamic civilization by spreading
mercy, benevolence (Ihsan) and solidarity among people.

CHAPTER ONE
ZAKATABLE ASSETS

ARTICLE 1: ZAKAT OF DEBTS

1/1: Zakat of debt is due on the owner of the debt, for each year, if the
debtor is rich and giver.

1/2: Zakat of debt is due on the owner of the debt, after the lapse of one
year from the day of receipt if the debtor is insolvent or procrastinating.

ARTICLE 2: ZAKAT OF REAL ESTATES AND RENTED LANDS
2/1: Zakat of real estates and rented lands assets is not due.

2/2: Zakat of real estates and rented lands assets is due on the yield, which
is quarter of ten, after the lapse of one year from the day of receipt given
that Zakat conditions are fulfilled, and impediments are absent.

ARTICLE 3: ZAKAT OF SHARES OF COMPANIES

3/1: Zakat of company shares is due on their owners, and the company's
management pay Zakat on their behalf, if its articles of association so
stipulate, or by virtue of a General Assembly Resolution, or by the law
of the state which oblige companies to pay Zakat, or by a delegation from
the shareholder to the Management of the Company to pay Zakat on his
shares.



PART ONE
ZAKAT AND AWQAF

The International Islamic Figh Academy (IIFA) of the Organization of
Islamic Cooperation (OIC) took several resolutions pertaining to Zakat
in several sessions of the IIFA, which began at its 2nd session in 1406H
(1985) held in Jeddah- the Kingdom of Saudi Arabia. The 1st and 2nd
resolutions revolved around Zakat on debts and Zakat on real estate and
rented lands. IIFA continued issuing nine resolutions on matters of Zakat,
up to its 24th session held in 1441 H (2019) in Dubai in the United Arab
Emirates. These resolutions covered the legal rulings of Zakat on various
kinds of wealth and funds, and the permissibility of the payment of Zakat
for the benefit of the OIC Islamic Solidarity Fund (ISF), and that Zakat
funds may not be remitted to ISF Awqaf, provided that the conditions
governing the payment shall be set out. ITFA issued a resolution requiring
for the implementation of the Zakat obligation as a basis for the fight
against poverty. This is a major concern among all Islamic countries
suffering from the weaknesses identified in terms of the function,
collection, and distribution of Zakat. IIFA has set conditions for the
investment of Zakat funds in profit-generating projects without
attributing individual property deeds to the beneficiaries. Yet, this still
raises a thorny issue that I[IFA has not thoroughly examined, and there is
currently a pressing need on the grounds that several agencies and
countries embark on investing Zakat funds and exploring a few avenues
to benefit the poor without granting individual property deeds to the
Zakat beneficiaries. Unless such resolutions of utmost importance are
transformed into a form of law or an implementing regulation, to be
distributed in all the languages spoken by Muslims, to the states,
institutions and individuals, the Benefits drawn from Giving Zakat is
extremely limited.

The Awqaf which is an “ongoing charity” formed a bright picture of
cooperation for rightness and piety in Muslim history, and IIFA issued
four important resolutions related to the investment and development of
Awaqaf assets, and the permissibility of using one of the new contracts to
finance and develop Awgqaf which is the “build, operate, and transfer”
contract. Also, IIFA tackled the endowing of cash money, shares, sukuk,
intangible rights, benefits, and unit trusts. [IFA permitted the temporary
Wagqf and considered that Wagqf field is one of the most-wide Figh field
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continuous Sadaqat (charity). All praises are for Allah Almighty, the
creator of the worlds.

All praise is for Allah the Lord of all worlds.
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Islamic Shariah, in addition to resolutions pertaining to financial sectors
other than banks and Islamic financial institutions. The contemporary
practices of the Islamic financial and banking transactions are a modern
phenomenon dated back to 1975 and are no more than fifty years old. This
phenomenon initiated within the context of the contemporary global
context of banking, in the sense that banks are financial intermediaries
and devices licensed by a State to hold and lend money for funding based
on bank interest, which the contemporary academician collective Ijtihad
in Figh considered the same as prohibited Usury (Riba) in Islam. This
position had a significant impact that the principle of Islamic banking
was developed on a basis other than usury, in compliance with the rulings
of Shari'ah in transactions.

I would like to point out here that the Council of the Academy issued its
Resolution No. 190, under which the academy is required to draft a
comprehensive law in Islamic financial transactions, to serve as guidance
for such transactions. Before attaining this great objective, and given the
significance of codifying and classifying the resolutions issued so far by
the academy council, in particular with regard to the financial aspects of
the Glorious Shari’ah, 1 took upon myself to finalize this first stage
covering the codification of these resolutions, exceeding one hundred
resolutions in the financial and banking domain, by taking into account
the codification methodology, taking in account the collection of Figh
resolutions issued in the financial matters , and classify, arranged, and
draft them in short and clear authoritative terms in clauses called
(articles) with serial numbers, which are suitable to be issued by any
authority to act and adhere to accordingly.

It is noteworthy to point out that the codification of resolutions issued on
matters of Zakat, for instance, is not a Zakat draft law that can be adopted,
however, it is a codification covering rulings on the most key issues of
the topic, which must be included in any draft law on Zakat issued by any
Islamic country, as is the case for all the topics set forth in this book.
This endeavor in this book focuses on the resolutions issued by the
Council of the Academy, and I tackled the recommendations issued by
the council on several topics in the last part of the book, which are very
important, but given the fact that the Council did not consider them as
resolutions, i did not mix them with resolutions. And i divided this book
into eight parts and several chapters depending on the topic to serve as
easy reference. [ ask Allah Almighty for success and that much benefit
can be derived from this work. I pray that I will be granted the reward of
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religion of Islam, as stipulated by French historians, relying on the book of
al-Umm authored by Al Shafi’i, which resulted in having the provisions of
personal status in a pattern never known before by all westerners. The
codifications followed, and legal codes emerged, and many laws were
enacted during the nineteenth Gregorian century, including trade laws,
penal code, and code of procedures, and then the idea of codification of the
Islamic jurisprudence emerged. The Figh opinions were numerous, so a
Faraman, (a royal decree) was issued in the Ottoman Empire to draft a set
of Shari'ah rulings as a civil law quoted from the Hanafi school, and a
committee was formed and headed by Ahmed Cevdet Pasha, president of
the Council of Judicial Ordinances.

In our recent era, there are several laws issued by legislative bodies which
represent a codification of Shari'ah rulings in one or more fields, or issued
by boards of academic research, or by scholars in Islamic jurisprudence,
that all considered as a great contribution to the movement of the
codification of the Figh. Three attempts are regarded as the most important
attempts to codify Islamic jurisprudence in the past two centuries, the first
is “Al- Fatawa al-Hindiyyah” compiled by several prominent scholars
from India, codifying worships (“Ibadaf”), punishments and transactions,
and the second is “Majallah el-Ahkam-i-Adliya” including rulings of sales,
suits, and judiciary, issued in 1869 containing 1851 articles mostly derived
from Al Hanafi school, and this was applied in mast of Arab countries until
middle of the twentieth century. The third attempt is “Majallat al-Ahkam
al-Shar’iyyah” based on the Hanbali school authored by Ahmad ibn 'Abd
Allah al-Qari (died in 1309 H), former President of the Higher Shari'ah
Court in Makkah Almokarrama, and he limited himself to the Hanbali
school approved books, and the Majallat contained 2,382 articles,
following the same pattern of Majallah el-Ahkam-i-Adliya. Recently, in
2020, a project was initiated to codify the rulings covering the Islamic
financial transactions, and it is expected to be finalized by the end of 2022.
The resolutions of the International Islamic Figh Academy are considered
an important guide of the Collective academician Ijtihad that is undertaken
by contemporary Sharia scholars who act as official representatives of their
member states in the Organization of Islamic Cooperation. The Academy
since its inception until its twenty-fourth session held in Dubai, United
Arab Emirates in 2019, issued several resolutions that have outlined a
general framework for Shari'ah rulings that govern and regulate practices
in institutions and companies engaged in banking based on the rulings of
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shortly and clearly authoritative terms in clauses called “Serial Numbered
articles”.

This effort makes it easier for specialists and laymen interested in getting
familiar with the Shariah rulings of Figh issued by the academy, which can
be used to develop any draft law pertaining to its topics by any sovereign
or non-sovereign authority and can facilitate the comparison between the
rulings of the academy and other contemporary Islamic Figh Academies
and the shariah boards that exercise the supervision over the practices of
Islamic financial institutions. The conclusion drawn by Dr. Mourad Kamli
in his article published in “El Thyaa” Journal of the Faculty of Islamic
Sciences at the University of Batna in Algeria (Issue 12) that the
Codification of the Islamic law has indeed become, since a long time ago,
a feature of civilized society, and it is, in fact, a Shari'ah Interest cannot be
neglected because if missed, the rulings of the Shari'ah will be suspended
and the interests of people, individuals and groups, will be suspended,
while the ultimate objective of Shari'ah is to preserve them. Dr. Kamli said
replying in his article, to those who forbid the Codification: “The
Codification derived from the Shariah rulings is by itself a return to Allah
and the Messenger peace be upon him, and it is not regarded as a third
option, and the judge who can exercise Ijtihad is generally rare nowadays,
given that the Codification was not occurring in early ages of the “al-salaf
al-salih” (the pious predecessors), because of the availability of high
caliber scholars (Mujtahids) and the Knowledge dissemination. I am not
about to discuss the historical background of the codification of Shari'ah
rulings, but I am going to point out the gist of an article published by the
Damascus University Journal for Economic and Legal Sciences, Volume
25, Issue 11, 2009, authored by Dr. Muhammad Al-Hassan Al-Bagha from
the College of Shari'ah, entitled’’ Codification in “Majallaht alAhkam al-
‘Adliyyah” in which he stated the following: “The Ottoman Sultan
Sulayman Al-Qanuni” in the tenth Century of Hijrah ordered Sheikh
Ahmad al-Halabi to collect the summaries of Hanafi books substance, and
then he collected them in a book titled “Multaqa al-Abhur”. Later, during
the Eleventh Century of Hijrah, the Mughal emperor, Sultan Muhammad
Awrangzeb ‘Alamgir ordered the writing of the narrations from the Hanafi
school, the Fatwas of scholars, and the rare (al-Nawadir) views, that are
approved and accepted by eminent scholars (Ulamaa). Then, the
compilation of “Al- Fatawa al-Hindiyyah” and “al-‘Alamgiriyyah” was
authored. And Napoleon Bonaparte developed his famous code, in which
he translated Islamic jurisprudence, but excluding what is related to



onpeople without the rest of the rulings contrary to the chosen one, taking
into account the rules that were relied upon in the selection.The
Codification facilitates the enforcement of Shari'ah rulings, and the role of
the judiciary is to download texts on the submitted cases after knowing
their causes, reasons, and consequences, and this leads to care, efforts, and
energy to implement the rulings of Islamic law in the facts submitted to the
judiciary. The Codification leads, as is known from the proceedings of the
courts and the judiciary in countries that have adopted the codification of
Shari'ah rulings, to the safety and stability of transactions among people,
and the introduction of the rulings of Islam by a contemporary, clear, and
applicable manner in every time and place.

Although the Codification is one of the sovereign functions that legislative
councils undertake, relying on well-established Shariah rulings at a
specific time and place, it is common that academic practices of Muslim
researchers, scholars, and lawmen, in addition to Shari'ah academic
institutes and centers, used to develop various projects and draft laws for
all financial, social, political, and other matters in life, and these are
guiding projects only that do not turn into binding laws upon a group of
people residing in a particular country unless they are issued by the
relevant authorities so courts, judges, and all those related to these laws
are bound to them.

It should be pointed out here that world nowadays is witnessing ongoing
amendments and changes in laws, based on the preponderance of people's
interests Infront of the competent authorities, and the Shari'ah authorities
discuss amendments within the framework of the well-established Shari'ah
rulings of the Holy Qur’an and the Pure Sunnah, I[jmaa’ (consensus) of the
Muslim nation (Ummah) and Ijtihad (diligence) of pious Muslim scholars
of the Islamic Figh Academies. The Codification is a proof of
righteousness of Pure Shari'ah for all places and at any time, and it is an
evidence for its general objective of bringing interests to people and
warding off evils from them, and it does not indicate any rigidity, as some
think of, if the right and needed methodology in collective [jtihad is followed,
in addition that the static texts and the stable objectives are realized in making
laws. This academic endeavor is to codify the resolutions passed by The
International Islamic Figh Academy of the Organization of Islamic
Cooperation who is the most important contemporary source of the collective
Shariah Ijtihad, and it represents the collection, classification and drafting
the Islamic rulings and maxims related to Islamic financial transactions, in



Introduction
Codification is making laws, as stated in “Al-Mu’jam Al-Wasit” (letter
Al-Qaf with the Arabic letter Noon, vol. 2 / p. 793), and Qawanin is the
plural of (qantin), which is non-Arabic word in its origin, and Al-Jurjani
defined (ganiin), in his book entitled > Al Ta‘rifat p. 171, as a macro term
applicable on all its elements that their rulings are known by its
provisions.
Among the contemporary Muslim scholars who defined codification is
Sheikh Al-Zarqa, may Allah have mercy on him, in his book entitled: “Al-
madkhal al-fighi al-aam” V.1/p.313: the codification is generally meant to
collect, classify, and draft Sharia rulings and basics that are related to
areas of social relationships, in concise and clear authoritative terms in
clauses called “Articles With serial numbers”, then to be issued in a form
of'a law or code that is imposed by a State, and judges are bound to apply
the same among people. Sheikh Wahbah Al-Zuhayli in his book titled:
Juhiid Taqgnin al-Figh al-Islami, p. 26, defined codification as formulating
the rulings of transactions, and others (contracts, and theories) in a form of
legal articles that are easy to be referred to.
The Codification of Shari’ah rulings, in this sense, is a manifestation of
contemporary world that facilitate easy reference and possible review of
these rulings, as books of Figh present the issues in detail and set out the
differences, which makes it difficult to quickly identify the rulings and the
most preferred of them by experts and non-experts.
The Codification, in its nature, unifies specific rulings in any financial
transaction, and make it easy for judges to undertake their judgments
among people, according to what Allah Almighty has revealed, to what
His Messenger, peace be upon him, legislated, and to what is the most
likely among scholars of Figh and Ijtihad in all ages.
Some people believe that codification leads to rigidity of the ruling been
codified, but the fact is that codification does not prevent judges from
[jtihad within the general framework of the text of the law, or enforcing
and applying it on a specific issue, rather it harmonizes the looking at a
particular issue within the most likely of Figh position at a specific time
and place. A law is an independent text subject to change, if one opinion is
preferred over another one according to a contemporary Ijtihad, or a
difference in place, or others that are emerging to people, and it is a
selection from a set of several rulings that has been said by Figh scholars,
to facilitate for judges knowing the chosen ruling and apply it solely
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the Academy’s resolutions which have so far reached two hundred and
thirty-eight resolutions, consented by esteemed jurists of the Islamic sects.
We ask the Almighty Allah to make this book useful, reward its author,
and grant it acceptance among His servants. Allah is the arbiter of
success.

Prof. Dr. koutoub Moustapha Sano

Secretary-General of the International Islamic Figh Academy



Presentation

The International Islamic Figh Academy
Praise be to the Lord of all worlds. Prayers and peace be upon our Prophet,
Muhammad, his family, and all his companions.
We have seen a draft of the treasured book entitled: “Codification of the
IIFA Resolutions in Islamic Finance Matters”, authored by the esteemed
Associate Professor Omar Zuhair Hafiz — may Allah bless him. His
Eminence exerted a laudable effort in arranging and classifying a
substantial amount of the resolutions of the International Islamic Figh
Academy (IIFA) pertaining to economics, transactions, and the Islamic
banking and finance industry, and he redrafted many of those resolutions
in form of legal articles, thereby making them accessible and more
beneficial.
It is repetitive to say that today there is an imperative need to pay more
attention to Islamic Finance, and to its renewed and advanced issues to
render them free and clear from Riba (usury), fraud, injustice, deception,
monopoly, etc. There is a need to highlight these secondary Shariah
objectives within the aspects of Sharia rulings related to money and
business, with the hope of eliminating the obstinate monetary turbulence
and financial crisis happen from time to another and are often experienced
by societies that are far from Allah’s direction.
The interest of the International Islamic Figh Academy (ITFA), as the first
jurisprudential reference for the Muslim Ummabh since its inception in the
early 1980s is due to the judicious awakening of the Ummah’s jurists and
experts to the importance of leading and guiding this vital sector, which is
witnessing astounding development and increasing challenges, which
require keeping up a mature juristic for enhancement, guidance, and
direction.
Undoubtedly, these solid resolutions of the Academy must be accessible
to scholars in an easier and smoother manner and valuable to employees
in the financial sector. Henceforth, the International Islamic Figh Academy
(ITFA) seizes this opportunity to extend its thanks and appreciation to Dr.
Omar Hafiz Zuhair for his interest in these resolutions, highlighting what
is related to Islamic Finance, and the Academy also welcomes any similar
ideas and efforts in the remaining topics undertaken by the Academy, such
as women, family, and child issues, as well as issues relating to worship,
the limits ordained by Allah, the criminal acts, international relations,
intellectual and doctrinal issues... etc. All these have been undertaken by
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Institute of Islamic Economics, which has a solid research status, is not
new and this book is not its first fruits, but it was preceded by several
events in Islamic Sukuk, and in preparing a paper on the Islamic financial
moderation during the global financial crisis, and others. The book in our
hand is a new product, which was made possible through this fruitful
collaboration between these two ancient institutions, and the products
will continue to grow Insha’Allah Taala. Dr. Omar Zuhair Hafiz did
prepare this book entitled “Codification of the International Islamic Figh
Academy Resolutions in Islamic Finance Matters” using his economics
background and his legal and shariah credentials and qualifications,
coupled with his experience in the Islamic financial sector and its various
institutions.

I beseech Allah Almighty to make this book as a significant contribution
to the Islamic finance industry with a view to strengthening its status and
its continued growth, development, and dissemination throughout the
world, in the hopes that this book will establish research career path for
academic researchers in Islamic financial Codification and serve as an
enabler for more academic contributions from scholars and experts.

Dr. Abdullah Qurban Turkistani

Dean of the Islamic Economics Institute



Preface

The Islamic Economics Institute
The Islamic financial industry has grown steadily since its inception up
to now and has expanded across a wide spectrum of ample areas. The
educational field has received great attention in several countries across
the globe, and the applied areas have varied in their institutions starting
from commercial banks, cooperative insurance companies to investment
funds and financial markets, and the legislative aspects of these institutions
have taken several modes of expansion, including codification, to which
this book makes a significant contribution. It is no secret to the readership
that Islamic finance combines finance with the principles of Islamic
Shariah, and these divine principles were revealed for man’s benefit to
make his life a model for others to follow. The Islamic finance industry
has enjoyed a remarkable position in the global financial markets and
reached a larger portion of the market. Islamic finance is regarded as a
solid and significant alternative, and is perfectly aligned in par with
conventional finance, ethical finance etc., in terms of innovative and
diversified financial products, and its abidance to Dimensions of Ethics
that have not been taken into consideration. This book is designed to
serve as a contribution with a core focus on promoting its status and
enshrining the principles of Islamic finance in the global financial
industry. The International Islamic Figh Academy has its academic
standing and shariah leverage in the Islamic world, considered as a
guideline for the collective fatwa at the level of fifty-seven Islamic
countries, and it acts an enabler to back up the Islamic finance industry
since its inception, to which it returns on an ongoing basis to determine
the right direction to follow, regarded as a compass for orientation in the
shariah, to which we always return when devising new financial products
to be in consistent with Sharia principles. The Institute of Islamic
Economics at King Abdul-Aziz University (KAU) has achieved global
leadership excellence, given its contribution to the enhancement of this
new area of knowledge, and Islamic finance is a branch of the Islamic
economics. Since 1977, researchers of Islamic economics have devoted
themselves to exploring further avenues of research into Islamic books
by deriving value out its treasures in finance, coupled with contemporary
knowledge of economics and finance, and instilling interest in research,
books, and academic forums. The cooperation between the International
Islamic Figh Academy which has a solid weighed Sharia status, and the
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